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2 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL ACTION NO. 1853-59 


ROBERT G. THOMPSON, 520 West 110th Street, New 
York 25, N.Y., Plaintiff 
Ve 
SUMNER G. WHITTIER, ADMINISTRATOR OF VETERANS! 
AFFAIRS, United States Veterans Administration 
Vermont Ave. between H and I Sts. N.W., 


Washington, D.C., Defendant 


COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF 


The plaintiff, Robert G. Thompson, complaining 
of the defendant, Sumner G. Whittier, Administrator 
of Veterans! Affairs, by his attorneys alleges: 


1. The Court has jurisdiction of this action under 


D.C. Code, sections 11-305 and 11-306; 28 U.S. Code, 


sections 1331 and 2201; and section 10 of the Adminis~ 
trative Procedure Act, 5 U.S. Code, section 1009. | One 
of the purposes of this action is to enjoin the en= 


forcement and execution of certain acts of Congress 


3 


for repugnance to the Constitution. Hence a three- 


judge court is required to be convened under 28 U.S. 


Code, sections 2282 and 228). 

2. The plaintiff is a citizen of the United 
States and resides in New York City, New York. He is 
presently imprisoned at the United States Peniten-~ 
tiary in Atlanta, Georgia. 

3. The defendant is the Administrator of Vet- 
eranst Affairs and as such is in charge of veterans! 
benefits under various provisions of title 38 of the 
United States Code. 

4. The plaintiff served in the United States 
Army from November 28, 19}1 to August 23, 1943, on 
which latter date he was honorably discharged. He 
was awarded the Distinguished Service Cross for 
extraordinary heroism in battle during the New Guinea 
campaign of 1943. 

5. On October 30, 1943, the Veterans Adminis- 
tration determined that plaintiff was entitled to re= 
ceive, under applicable provisions of law now codified 
in 38 U.S. Code, sections 310, 314 and 315, monthly 
benefits from and after August 2h, 1943, for the 


service-connected disability of pulmonary tuberculosis. 
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The disability was subsequently arrested, but plainr 
tiff was thereafter entitled to receive monthly benr 
efits for arrested tuberculosis under the provision 
now codified in 38 U.S. Code, section 31h(q). 

6. On April 29, 1955, the Administrator of 
Veterans Affairs, acting through his subordinates, 
the Veterans Administration's Central Committee on 
Waivers and Forfeitures, hereinafter referred to 
as the Committee, ordered forfeited all of plaintif 
accrued and future benefits under laws administered 
by the Veterans Administration pertaining to gratul 
ties ties for veterans and their dependents. This 


forfeiture was ordered under section 4, Public Law 


No. 1h, 78th Congress, on the ground that plaintiff 


was shown by evidence satisfactory to the Administrator 
of Veterans Affairs to be guilty of having rendered 
assistance to an enemy of the United States or of 
its allies during the Korean War. 

7. On July 31, 1956, said order of the Central 
Committee on Waivers and Forfeitures was affirmed by 
the Board of Veterans Appeals, and on May 5, 1959, 
that Board, upon reconsideration of its decision, 


reaffirmed said forfeiture. 


5e 

8. The decision that plaintiff had rendered 
assistance to an enemy of the United States or of 
its allies was affirmed by the Board of Veterans 
Appeals on the grounds that plaintiff was an officer 
and leading figure of the Communist Party of the 
United States, had been convicted prior to the Korean 
War under the Smith Act and had not changed his pol@- 
itical views, and had during the Korean War criticized 
United States participation in that war and other 
governmental action and policies. 

9. The act under which plaintiffts benefits 
was ordered forfeited has been codified and carried 


forward as 38 U.S. Code, section 3504. Section 3 of 


the codifying statute, Act of September 2, 1958, 72 


Stat. 1262, provided that forfeitures occurring before 
the effective dete of the codification shall continue 
to be effective. 

10. As a result of said forfeiture, the defend~ 
ant has refused and is refusing to pay to plaintiff 
the veterans! benefits which he would receive absent 
the forfeiture, inc}uding benefits whch accrued or 
would have accrued since June 30, 1951. 


ll. The said forfeiture statutes, namely, 


6 
section of Public Law No. 14h and 38 U.S. Code, 
section 350k, are unconstitutiona} on their face and 
as applied to plaintiff in that: 

(a) They inflict punishment without a judicial 
trial, without trial by jury, and without indictment, 
in vio lation of Article 1, section 9, clause 3; 
Article IIL, section 2, clause 3; and the Fifth and 
Sixth Amendments. 

(b) They violate the due process of law clause 
of the Fifth Amendment. 

(c) As applied, they violate the First Amendment. 

12.) Said forfeiture and the withholding of 


peach tts 
‘ ts benefits are also illegal because the find=- 


ing that plaintiff rendered assistance to an enemy of] 
the United States or of its allies was not supported 
by substantial evidence, was arbitrary and capricious, 
was based on inadequate grounds and erroneous inter- 
pretations of law, and exceeded statutory authority. 
13. Plaintiff has exhausted all administrative 
remedies and has no adequate remedy at law. 
WHEREFORE, plaintiff demands judgment (1) declar~ 
ing that the said forfeiture statutes are unconst itu 


tional; (2) declaring that the forfeiture of plaintiffts 


Me 
pension benefits is illegal and unconstitutional; 
(3) ordering the defendant to pay to plaintiff the 
veterans benefits due or which become due from July 
1, 1951 ons and (4) granting such other and further 
relief as may be appropriat®, 
Joseph Forer 


David Rein 
Forer & Rein 


711 lth St. N.W., 


Waslingtor., DLE, 


" 


Mary M. Kaufman 


185 Hall Street 
Brooklyn, N.Y. 
Attorneys for Plaintiff 


ANSWER TO COMPLAINT 


Now comes the defendant, Sumner G. Whittier, 
Administrator of! Veterans! Affairs, and for answer 
to the complaint filed herein says: 


1. The defendant denies the allegations of 


8 
paragraph 1 of the complaint. 

2-4. The allegations of paragraphs 2 to ly 
inclusive, of the complaint are admitted. 

5. Answering paragraph 5 of the complaint, 
the defendant admits that the plaintiff on October 
30, 1943, was by the Veterans Administration pure 
suant to applicable provisions of law, awarded 
monthly benefits from and after August 2h, 1943 
for the service-connected disability of pulmonary 
tuberculosis, and says that the payment of said 
benefits provided by the rating schedules of the 


Veterans Administration was made monthly to the 


plaintiff up to and through June 30, 1951, when 


further checks could not be delivered to him, be= 
cause his whereabouts were unknown. The defendant 
admits that plaintiffts tuberculosis was subsequent 
to August 24, 1943, arrested, that is to say, 
sometime between his physical examination conducted 
on March 26, 19h and the one on January 21, 1955, 
which reflected a state of arrest. The other alle- 
gations of said paragraph are denied. Answering 


further, the defendant says that on or about July 


9 
9, 1951, the Veterans Administration sent a written 
notice to the plaintiff to report for a physical 
examination for rating purposes on July 12, 1951, 
a copy of which notice is hereto annexed as Exhi- 
bit "a" and made a part hereof; that the plaintiff 
failed to report or provide any explanation for 
such failure during the ensuing twenty-seven months; 
and that it then became known to the Veterans Ad-= 
ministration that the plaintiff after his conviction 
for violation of the Smith Act in the District Court 
for the Southern District of New York failed to sur- 
render on July 2, 1951, as ordered by said District 
Gourt, after the Supreme Court of the United States 
had affirmed the conviction, and thereafter he be~ 
came a fugitive from justice until he was apprehend=- 


ed at his hidd-out in the mountains near Twain-Hart, 


California, on August 27, 1953, by Agents of the 


Federal Bureau of Investigation. As a result of 
his failure to report to said District Court on 
July 2, 1951,\the plaintiff was convicted of con- 
tempt and sentenced to serve in the penitentiary a 


term of four years consecutive to the three year 


10 
sentence imposed October 21, 1949 in the Smith 


Act case. That when plaintiff's whereabouts be- | 


came unknown his benefit payments were stopped, 
as reflected by Exhibit"B" hereto annexed and made 
a part hereof. Answering further, the defendant | 
says. that the Veterans Administration has appor-| 
tioned said benefits and paid to and on behalf off 
the plaintiffts dependents, his wife and two | 
children, the following: $26.80 per month from 
October 19, 1953 to March 15, 1956, $30.1 per | 
month from March 15, 1956 to August 16, 1959 and 
$26.80 per .month since August 16, 1959. 

6. Answering paragraph 6 of the complaint, 
the defendant admits that on April 29, 1955, the 
Administrator of Veteranst Affairs, acting through 
his subordinages, the Veterans Administration!s | 
Central Committee on Waivers and Forfeitures, deter- 
mined that the plaintiff had forfeited all his acr 
crued and future benefits under laws administered| 
by the Veterans Administration pertaining to mans 
ties for veterans and their dependents, and that 
said forfeiture was invoked under the statute and 


on the ground alleged in said paragraph of the complaint. 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
CIVIL ACTION NO. 1853-59 


ROBERT G. THOMPSON, 520 West 110th Street, New 
York 25, N.Y., Plaintiff 
Ve 
SUMNER G. WHITTIER, ADMINISTRATOR OF VETERANS * 
AFFAIRS, United States Veterans Administration, 
Vermont Ave. between H and I Sts. N.W., 


Washington, D.C., Defendant 


COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCT IVE RELIEF 


The plaintiff, Robert G. Thompson, complaining 
of the defendant, Sumner G. Whittier, Administrator 
of Veterans! Affairs, by his attorneys alleges: 

1. The Court has jurisdiction of this action under 
D.C. Code, sections 11-305 and 11-306; 28 U.S. Code, 
sections 1331 and 2201; and section 10 of the Adminis= 
trative Procedure Act, 5 U.S. Code, section 1009. | One 
of the purposes of this action is to enjoin the en= 


forcement and execution of certain acts of Congress 


3 
for repugnance to the Constitution. Hence a three= 
judge court is required to be convened under 28 U.S. 
Code, sections 2282 and 228k. 
2. The plaintiff is a citizen of the United 


States and resides in New York City, New York. He is 


presently imprisoned at the United States Peniten~ 


tiary in Atlanta, Georgia. 

3. The defendant is the Administrator of Vet~- 
eranst Affairs and as such is in charge of veterans! 
benefits under various provisions of title 38 of the 
United States Code. 

he The plaintiff served in the United States 
Army from November 28, 191 to August 23, 1943, on 
which latter date he was honorably discharged. He 
was awarded the Distinguished Service Cross for 
extraordinary heroism in battle during the New Guinea 
campaign of 1943. 

S. On October 30, 1943, the Veterans Adminis~ 
tration determined that plaintiff was entitled to rem 
ceive, under applicable provisions of law now codified 
in 38 U.S. Code, sections 310, 31h and 315, monthly 
benefits from and after August 24, 1943, for the 


service-connected disability of pulmonary tuberculosis. 


h 
The disability was subsequently arrested, but plain= 
tiff was thereafter entitled to receive monthly ben- 
efits for arrested tuberculosis under the provision 
now codified in 38 U.S. Code, section 31h(q). 

6. On April 29, 1955, the Administrator of 
Veterans Affairs, acting through his subordinates, 
the Veterans Administration!s Centml Committee on 
Waivers and Forfeitures, hereinafter referred to 
as the Committee, ordered forfeited all of plaintiff's 
accrued and future benefits under laws administered 
by the Veterans Administration pertaining to gratuli- 
ties ties for veterans and their dependents. This 


forfeiture was ordered under section }, Public Law 


No. 14h, 78th Congress, on the ground that plaintiff 


was shown by evidence satisfactory to the Administrator 


of Veterans Affairs to be guilty of having rendered 
assistance to an. enemy of the United States or of 
its allies during the Korean War. 

7. On July 31, 1956, said order of the Central 
Committee on Waivers and Forfeitures was affirmed by 
the Board of Veterans Appeals, and on May 5, 1959, 
that Board, upon reconsideration of its decision, 


reaffirmed said forfeiture. 


De 

8. The decision that plaintiff had rendered 
assistance to an enemy of the United States or of 
its allies was affirmed by the Board of Veterans 
Appeals on the grounds that plaintiff was an officer 
and leading figure of the Communist Party of the 
United States, had been convicted prior to the Korean 
War under the Smith Act and had not changed his pol- 
itical views, and had during the Korean War criticized 
United States participation in that war and other 
governmental action and policies. 

9. The act under which plaintiffts benefits 
was ordered forfeited has been codified and carried 


forward as 38 U.S. Code, section 350). Section 3 of 


the codifying statute, Act of September 2, 1958, 72 


Stat. 1262, provided that forfeitures occurring before 
the effective date of the codification shall continue 
to be effective. 

10. As a result of said forfeiture, the defend- 
ant has refused and is refusing to pay to plaintiff 
the veterans! benefits which he would receive absent 
the forfeiture, incJuding beaefits whch accrued or 
would have accrued since June 30, 1951. 


11. The said forfeiture statutes, namely, | 
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section h of Public Law No. 14h and 38 U.S. Code, 
section 350), are unconst itut iona} on their face and 
as applied to plaintiff in thats 

(a) They inflict punishment without a judicial 
trial, without trial by jury, and without indictment, 
in vio lation of Article 1, section 9, clause 3; 
Article III, section 2, clause 33; and the Fifth and 
Sixth Amendments. 

(b) They violate the due procdss of law clause 
of the Fifth Amendment. 

(c) As applied, they violate the First Amendment. 

12, Said forfeiture and the withholding of 

tts ts benefits are also illegal because the find- 

ing that plaintiff rendered assistance to an enemy of 
the United States or of its allies was not supported 
by substantial evidence, was arbitrary and capricious, 
was based on inadequate grounds and erroneous inter- 
pretations of law, and exceeded statutory authority. 

13. Plaintiff has exhausted all administrative 
remedies and has no adequate remedy at law. 

WHEREFORE, plaintiff demands judgment (1) declar= 


ing that the said forfeiture statutes are unconstitu~ 


tional; (2) declaring that the forfeiture of plaintiffts 


7 
pension benefits is illegal and unconstitutional; 
(3) ordering the defendant to pay to plaintiff the 
veterans benefits due or which become due from July 
1, 1951 ons and (4) granting such other and further 
relief as may be appropriat@, 

Joseph Forer 


David Rein 
Forer & Rein 


711 lth St. N.W., 


Wasliington, Dé, 


: 


Mary M. Kaufman 


185 Hall Street 
Brooklyn, N.Y. 
Attorneys for Plaintiff 


ANSWER TO COMPLAINT 


Now comes the defendant, Sumner G. Whittier, 
Administrator of Veterans' Affairs, and for answer 
to the complaint filed herein says: 

1. The defendant denies the allegations of 


8 
paragraph 1 of the complaint. 

2h. The allegations of paragraphs 2 to h, 
inclusive, of the complaint are admitted. 

5. Answering paragraph 5 of the compleint, 
the defendant admits that the plaintiff on October 
30, 1943, was by the Veterans Administration pure 
suant to applicable provisions of law, awarded 
monthly benefits from and after August 2h, 1943 


for the service-connected disability of pulmonary 


tuberculosis, and says that the payment of said 
benefits provided by the rating schedules of the 
Veterans Administration was made monthly to the 
plaintiff up to and through June 30, 1951, when 
further checks could not be delivered to him, be~ 
cause his whereabouts were unknown. The defendant 


admits that plaintiffts tuberculosis was subsequent 


to August 2h, 1943, arrested, that is to say, 


sometime between his physical examination conducted 
on March 26, 19h and the one on January 21, 1955, 
which reflected a state of arrest. The other alle= 


gations of said paragraph are denied. Answering 


further, the defendant says that on or about July 


9 
9, 1951, the Veterans Administration sent 2 written 
notice to the plaintiff to report for 2 physical 
examination for rating purposes on July 12, 1951, 
a copy of which notice is hereto annexed as Exhi- 
bit "A" and made a part hereof; that the plaintiff 
failed to report or provide any explanation for 
such failure during the ensuing twenty-seven months 3 
and that it then became known to the Veterans Ad= 
ministration that the plaintiff after his conviction 
for violation of the Smith Act in the District Court 
for the Southern District of New York failed to sur- 


render on July 2, 1951, as ordered by said District 


Gourt, after the Supreme Court of the United States 
had affirmed the conviction, and thereafter he be= 
came a fugitive from justice until he was apprehend- 
ed at his hide-out in the mountains near Twain-Hart, 
California, on August 27, 1953, by Agents of the 
Federal Bureau of Investigation. As a result of 

his failure to report to said District Court on 
July 2, 1951, the plaintiff was convicted of con= 
tempt and sentenced to serve in the penitentiary a 


term of four years consecutive to the three year 
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sentence imposed October 21, 1949 in the Smith 
Act casee That when plaintiffts whereabouts be-~ 
came unknown his benefit payments were stopped, 


as reflected by Exhibit"B" hereto annexed and made 


a part hereof. Answering further, the defendant 
says. that the Veterans Administration has appor=- 
tioned said benefits and paid to and on behalf of 
the plaintiff!s dependents, his wife and two 
children, the following: $26.80 per month from 
October 19, 1953 to March 15, 1956, $30.1) per 
month from March 15, 1956 to August 16, 1959 and 
$26.80 per .month since August 16, 1959. 

6. Answering paragraph 6 of the complaint, 
the defendant admits that on April 29, 1955, the 
Administrator of Veteranst Affairs, acting through 
his subordinates, the Veterans Administration!s 
Central Committee on Waivers and Forfeitures, detere 
mined that the plaintiff had forfeited all his ac- 
crued and future benefits under laws administered 
by the Veterans Administration pertaining to gratui- 
ties for veterans and their dependents, and that 


said forfeiture wes invoked under the statute and 


on the ground alleged in said paragraph of the complaint. 


ll 
7. Answering paragraph 7 of the complaint 
the defendant admits that on July 31,1956 the 
Board of Veterans Appeals affirmed the determin- 
ation of the Central Committee on Waivers and 


Forfeitures, and says that such action was taken 


by the Board after the plaintiff was notified 


through his attorney on May 25, 1956, as to the 
evidence against him, even the confidential mater~ 
fai being set out rather fully and was afforded @ 
hearing at which he had an opportunity to present 
evidence, present his content ions and arguments OL 
gematters of law and fact pertaining to the 

issues involved, the only restriction placed on 

the plaintiffts presentation being that the argu- 
ment and evidence presented be material and relev- 
ant to the issues. A copy of said notice and of 
the decision by said Board are attached hereto as 
Exhibits "C" and "D" respectively and made @ part 
hereof. The hearing was held on July 10, 1956 and 
the plaintiffts attorney, Robert 2. Lewis, appear ed 
for the plaintiff. The defendant admits that said 


Board upon reconsideration reaffirmed on May 5, 


12 
1959, said forfeiture, a copy of which affirmance ; 
is hereto annexed as Exhibit "E" and made a part 
hereof. 

8. Answering paragraph 8 of the complaint, 
the defendant denies the allegations. contained 
therein, except that he admits that said decision 
was based in part on plaintiffts official position 


and leadership in the Communist Party end his ect tt 


vities resulting in the Smith Act conviction only 
to the extent that they clarify, explain and 
throw light upon the utterances, writings and ac= 
tivities of a similar nature by the plaintiff 

during the Korean War, and admits that seid de- 
cision was based in part on plaintiff's denunciation — 
of the United States participation in the Korean 
War and other governmental action and policies, 

but says that the Board of Veterans Appeals found 
that said denunciation was intended and calculaeed 


by the plaintiff to incite and encourage other per- 
sons to activities beneficial to the war efforts 
of North Korea and the Chinese Peoples Republic, both 


of which were Communist, that said criticism was of 
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such a nature as to constitute a reasonable and 
probable cause for such activities, and that Ex- 
hibit "D* annexed hereto contains all of the 

grounds upon whbh said Board based its decision. 

9. The allegations of paragraph 9 of the 
complaint are admitted. 

10. Answering peragraph 10 of the complaint, 
the defendant admits that he has refused to pay 
the plaintiff any veterans benefits since June 30, 
1951, and says that absent said forfeiture the 
plaintiff was not legally entitled to any payments 
from June 30, 1951 to October 19, 1953, on which 
latter date the Veterans Administration received 
from the plaintiff a letter which contained the 

“following: "I am now applying for a reactivating 


or reinstating of my disability claim and payments." 


Answering further, the defendant says that the pay~ 


ments, if any, which would have been due the 
plaintiff except for such forfeiture action have 
been paid in part by apportionment, for the use and 
benefit of plaintiffts wife and children, as more 


particularly set forth in paragraph S hereof. 


11-12.. The allegations of ‘paragraphs 11 and 
12 of the. complaint are denied. 
5 13. The allegations of paragraph 13 of the 
“complaint are admitted. 


ADDITIONAL DEFENSE: 


First Defense 


The complaint fails to set forth a claim against 


the defendaht upon which relief can be granted. 


Second Defense 
‘The Court is without jurisdiction over the 


subject matter of this action, in that it is dn 


action against the United States without its cons 
Third Defense 
The Court is without jurisdiction over the 
subject matter of this action in that it seeks 
judicial review of actions of the Administrator 
of Veterans? Affairs which are committed by law 
to his sole and exclusive discret ion. 
Fourth Defense 
The Court is without jurisdict ton over the 
subject matter of this action, in that the provir 


15 
sions of 38 U.S.C.A- 211(a) expressly precludes 
review by the Court of decisions of the Adminis- 


trator concerning a claim for benefits of payments. 


Eifth Defense 
The United States is an indispensable party 
defendant and has not been Joined as @ party de= 
fendant in this action. 
ix D 
The actions of the defendant complained of 
herein were in accord with the Constitution, 
applicable statutes and regulations, and were 
not arbitrary, capricious nor an abuse of discre= 
tion. ; = SO 
Seventh Defense 
The complaint filed herein is barred by 
laches. 
Eighth Defense 
The plaintiff with knowledge has acquiesced 
in the apport fonment and payments by the Adminis@- 


trator to his wife and children for their mainten= 


ance and sppport and is thereby estopped and pre- 
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cluded by law from asserting that such payments are 


not deductible from the benefits which he claims 
have accrued and are payable to him. 
ORAN H. WATERMAN 
CECIL R. HEFLIN 
HOMER H. KIRBY, JR. 
Attorneys,Department of J 
Washington, D.C. 
Attorneys for Defendant 
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No. 16,014 


Appeal from the United States District Court tor. 
District of Columbia Se 


Preliminary Statement --------------------n- nnn nn enema 


I. Appellee virtually concedes that the Administrator's 
action in forfeiting appellant's benefits was un- 
authorized and that the Forfeiture Statute as con- 
etrued and applied by him reises serious questions 
under the First and Fifth Amendments ----<-eer---9""~ 


A. Appellee's Concessions -----9---<-~enmn nr enrnnn nnn 
B. The construction of the statute appelle now 
urges is barred by the requirements of due 


PROCESS —--nenaen anne nnnnnn anne wenn nnnnnwonnnnren 


The construction of the statute now urged by 
appellee renders the statute void for 


vagueness wwe ecec enna ween neeneneneeen enna ee asenn= 


The Administrator acted in excess of his 


guthority ~----------ce---on naan enn nn nn nnnnnnnnn= 
It. The District Court had jurisdiction ------------------~ 
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entered on June 29, 1960 (JAs1yy-5). A notice of 


appeal to this Court was filed in the District Court 
+ 


on August 25, 1960 (JA-1h6). This Court has 
guriediction over this appeal under 28 U.S.C. Sec. 
1291. 


Statement of the Case 


Appellant, a citizen of the United States, 
served in the United States Army during World War 
Ii from November 28, 1941 to August 23, 1943, when 
he received an honorable discharge. Appellant's 
war record was outstanding. He was awarded the 

————$—$——— 
#/ On the same day appellant filed a notice of 
appeal to the Supreme Court of the United States. 
On motion by appellant, this Court, on November h, 
1960, granted an order holding the case in abeyance 
pending a determination of the appeal before the 
Supreme Court. On February 27, 1961 the Supreme 
Court on motion of appellee dismissed the appeal 
on the grounds that the case was not one which 
should have been heard and determined by a three~ 


judge Court. 


he 
Distinguished Service Cross for extraordinary her 
ism in battle during the New Guinea campaign of: 
1943. Moreover his competence and character wera 
deemed to be of such high order as to justify 
recommendation for a battlefield commission as @ 
captain. He was evacuated before the necessary 
procedures could be carried out (JAe21). 

Appellant incurred pulmonary tuberculosis while 
in service and, on October 30, 1943, appellee de~ 
termined, under applicable provision of law now 
codified in 38 U.S.C. Secs.310, 31 and 315, that 
appellant was entitled to receive monthly benefits 
for this disability from and after August 2h, 19h3~ 
The disability was subsequently arrested put. appel- 
lant was thereafter entitled to receive monthly 
benefits for arrested tuberculosis under the provi- 
sion now codified in 38 U.S.C. Sec. 31h (q). Pay=- 
ments of benefits were made until June 30, 1951 
when they were discont inued (JA.19=20). 

On July 20, 1948, appellant was indicted in the: 
United States District Court for the Southern Dis~ 
trict of New York on a single count charging him 


with having violated former Section 3 of the Smith me 
Act (former 18 U.S.C. Sec. 113 present 16 U.S.C. : 


= jo 


5. 
Sec. 371) by conspiring from or about April l, 195 
and continuously thereafter to July 20, 1948, (a) 
to organize the Communist Party as a society or 
group of persons who teach and advocate the over- 
throw and destruction of the Government of the 
United States by force and violence, and (b) to 
teach and advocate the duty and necessity of over= 
throwing and destroying the Government of the Un- 
ited States by force and violence, in violation of 
Section 2 of the Smith Act (former 18 U.S.C. Sec. 
10; present 18 U.S.C. Sec. 2385) (JA.22-3). 


Appellant was convicted on that charge and on 


June h, 1951, his conviction was affirmed by the 
Supreme Court. Dennis v. United States, 3h1 U.S. 
9h. Appellant failed to surrender following the 
affirmance of his conviction but was apprehended 
on August 27, 1953 and charged and convicted of 
contempt of court for his failure to surrender for 
service of his sentence on the Smith Act conviction. 
His sentence on both convictions totalled seven yearse 
On June 2, 195, appellant received a letter 
from appelleets agent, Chairman of the Central 
Committee on Waivers and Forfeitures, hereinafter 


referred to as the Committee, advising appellant 


6. 
that the Committee had before it for determination 
the question of whether a forfeiture of benefits 
should be declared against him because of an al- 
leged violation of the provisions of the Forfeitr 
ure Statute. The Chairman of the Committee fur- 
ther advised appellant in this communication tha 
(JA.97) 

"a review of the record discloses that on 
October 1h, 1949, you were convicted in the 
United States District Court, Southern Dis- 
trict of New York for violation of the so~ 
called Smith Act. The substance of the 
charge was a conspiracy to overthrow the 
Government of the United States by force 
and violence. The indictment covered 
certain conduct on your part during the 
period April 1945 at a time when hostilities 
in World War II had not been officially terp 
minated, to July 1948. It is indicated up 
to the time of your conviction and subsequent 
thereto namely, up to the time of your appre~ 
hension and incarceration in August of 1953) 


you were engaged in conduct similar to that 


engaged in by you from April 1, 1945 to 


Te 
* 


July 296." 


There was no notice in this communication as to 
the specific nature of the charge against appellant. 
For it recited the Forfeiture Statute in full and 
gave no indication eas to which ground among the 
several recited therein was charged. Nor was there 
anySnotice an’ this communication of the nature of 
the evidence against appellant except the general 
statement quoted above. Appellant was invited by 
the Committee to meet this general accusation and 
unspecified evidence by submitting evidence which 
in his “opinion might explain /his/ position in 
the matter in order that it might be determined 
by this Committee as to whether lhne/ violated the 
above quoted Forfeiture Statute” (JA.97-98). 

Thereafter and on April 29, 1955, the Committee, 
in another written communication, informed appellant 
that it had determined forfeiture of plaintiff's 
accrued and future benefits because 
#/ It is to be noted that the Chairman of the Com 
mittee misstated the nature of the Smith Act charge 
against appellant. The charge involved a conspira- 
cy to advocate overthrow. It was not a charge of 


conspiracy to overthrow. 


8. 
Yxue it is established to the satisfaction of 
this Committee that your conduct and activitr 
ies, which formed the basis of your conviction 
in the District Court of the United States for 
the Southern District of New York on October 
1h, 1949, continued subsequent to the com> 
mencement of the Korean conflict on June 27, 
1950, and did, in fact, render assistance toa 
an enemy of the United States or its allies 
within the meaning of Section h, supra” (JA.99). 
Appellant appealed from this determination to 
appelleets agent, the Board of Veterans! Appeals, 


hereinafter referred to as the Board, and requested 


an oral hearing thereon. In a written communica- 


tion dated May 26, 1956, the Board granted appellant!s 
request for an oral hedéring and summarized "the 
nature and substance of the evidence of record", 
The summary consisted of the record of appellant's 
convictions under the Smith Act and on the contempt 
charge; his membership and certain positions inj the 
Communist Party; certain speeches, remarks and 
writings made or endorsed by him in 1950 and 1951 

during the Korean conflict; and certan oral remarks 


attributed to him by a confidential informant. The 
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speeches, remarks and writings were sharply critical 
of our involvement in the Korean conflict; of our 
foreign policy program; of the proposed McCarran 
Act subsequently enacted over the President's veto 
(S0 U.S.C. Sec.786)$ of the House Committee on Un- 
American Activities; and of our armaments program 
and its effect on our domestic economy and civil 


liberties (JA.20-37). 


A hearing was subsequently held before the 


Board. Appellant's counsel submitted a letter 
from appellant to the Board in which he denied 
the remarks attributed to him by the confidential 
informant and, except for minor exceptions which 
he noted, agreed to the accuracy of the remaining 
items of evidence summarized by the Board (JA.38-.0). 
The Board subsequently excluded the remarks attri- 
buted to appellant by the confidential informant 
because the information concerning them "lacked 
particularity" and "was considered inadequate" 
(JAe41). At the hearing the accuracy of the rem 
maining evidence as summarized by the Boerd and as 
amended by appellant was stipulated to by the pare 
ties (JA.39). | 

On July 31, 1956, the Board in a written opinion 


10. 
affirmed the determination of forfeiture (JA.19-63). 
It held that the speeches and public utterances of 
appellant during the Korean conflict constituted 
rendering assistance to an enemy of the United 
States within the meaning of the Forfeiture Statute 
(JA.62). The evidence on whth appellee relied to 
support its finding included “background” evidence 
not previously disclosed to appellant and concern 
ing whth appellant had no notice. (See JA.51=2) . 

On June 27, 1958, appeliant petitioned the Board 
for reconsideration and on May 5, 1959, the Board in 
a written opinion, affirmed its prior decision 
(JA.64-95), relying on additional "background" 


evidence not previously disclosed to appellant. 


On July 8, 1959, appellant instituted this ac- 


tion for Declaratory Judgment and Injunctive Relief 
in the United States District Court for the District 
of Columbia (JA.2-7). The complaint alleged that 
the Forfeiture Statute was unconstitutional on its 
face and as applied in that (a) it inflicts punish- 
ment without a judicial trial, and without trial by 
jury in violation of Article 1, section 9; clause 3 
“and the Fifth and Sixth Amendment's; (b) it violates 
the due process clause of the Fifth Amendment, 
#7 Cf. Board's original recitation of background evi- 


dence (JA.51-2) with additional background evidence 
cited in its second opinion (JA.69-72, 73-h, 8071). 
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and (c) as applied it violates the First Amendment. 
In addition the complaint alleged that the forfeit=- 
ure was illegal because the finding that appellant 
rendered assistance to an enemy of the United States 
was not supported by substantial evidence, was aro 
bitrary and capricious, was based on inadequate 
grounds and erroneous interpretation of law and 
exceeded statutory authority. Appellant filed an 
application for a three-judge statutory court pur- 
suant to 28 U.S.C. 2282 and 2284. The application 
was granted and a three-judge court, consisting of 
District Judges Alexander Holtzhoff and Richmond B. 
Keech and Circuit Judge CHARLES FAHY, heard argument 
on appellantts motion for summary judgment and for 
dismissal of the complaint. On June 27, 1960, Judge 
FAHY dissenting, the District Court, in a written 


opinion, denied appellantts motion, granted appelleets 


motion for summary judgment and dismissed the 
complaint (JA.111-1h),). 

The District Court upheld the constitut ionality 
of the statute on its face and as construed and 
applied. The court further held that U.S.C.Ae, 
Title 38, Sec. 211 (a) precluded judicial review 
of appelleets decision (JA.130-133). It 


12 
nevertheless discussed appellant's contentions as 
to the illegality of appelleets declaration of fo 
feiture on its merits and concluded that the 
grounds for forfeiture relied on by appellee was 
authorized by the Forfeiture Statute; that the 
findings of fact and conclusions of law were sup= 
ported by substantial evidence; and that the pro- 
ceedings did not violate the requirements of due? 


process. 
Statutes Involved 


Public Law 1h), Sec. h, 78th Congr.; Act of 
July 13, 1943 c. 233, 57 Stat. 555 (carried forward 
in UsS.CeAe, Title 38, Sec. 350h(a) ) provides: 

"Forfeiture for treason 


(a) Any person shown by evidence satisfactory 


to the Administrator /to/ be guilty of mutiny, 


treason, sabotage, or rendering assistance to 
an enemy of the United States or of its allies 
shall forfeit all accrued or future gratuitous 
benefits under laws administered by the Veter~ 
anst Administration." 
Public Law 85-56, Title 11, Sec. 211, June 17, 
1957, 71 Stat. 92, U.S.C.A., Title 38, Sec. 211(a) 


provides: 


13. 
Nexcept as provided in sections 78h, 1661, 
.1761; and as to matters arising under 
chapter 37 of this title, the decisions of 
the Administrator on any question of law or 
fact concerning a claim for benefits or 
payments under any law administered by the 
Veterans! Administration shall be final and 
conclusive and no other official or any 
court of the United States shall have power 


or jurisdiction to review any such decision." 


Statements of Points 


Il. The Forfeiture Statute, which provides for for=- 
feiture of a veterants benefits on an administra- 
tive determination of guilt, is unconstitutional 

as a bill of attainder and as an imposition of 
punishment without judicial trial and trial by jury. 
ll. The Forfeiture Statute is unreasonable, 
arbitrary and discriminatory in violation of the 
Fifth Amendment. 


Ill. The Forfeiture Statute, as construed and ap- 


plied below, violates the First Amendment. 


1h. 
IV. The phrase “rendering assistance to an enemy” 
in the Forfeiture Statute, on its face and as con= 
strued and applied below, is vague and indefinite 
in violation of the Fifth Amendment. 
V. The declaration of forfeiture was not based 
authorized grounds. 
VI. The declaration of forfeiture was not support- 
ed by substantial evidence. 
VII. The forfeiture was declared by procedures 
which were unauthorized by law and which violaa¢d 
due process of law. 


VIIll.e The declaration of forfeiture is subject to 


judicial review. 


Summary of Argument 


I 
A. The Forfeiture Statute imposes "forfeiture" 
of veteranst benefits on an administrative determin~ 
ation that the veteran is "guilty" of certain con- 


duct, including "rendering assistance to an enemy", 


the grounds on which forfeiture in the instant case 


was based. The Forfeiture Statute on its face 


imposes punishment. Its express language is language 


of punishment. Thus it imposes “forfeiture”, a 


15. 
penalty, on the finding that the veteran is "guilty" 


of certain conduct. Moreover the conduct described 


in the Statute has no relevance to the status of the 


veteran nor the circumstances under which the vet- 
eran becomes entitled to the compensation of which 
he may be deprived under the Statute. The veteran 
remains a veteran whether or not the forfeiture is 
invokede Thus the Statute on its face is patently 
aimed at the class of persons disqualified and not 
the activity or status from which he is barred. 

Unlike the Statute involved in Fleming v- 
Nestor, 336 U.S. 603, the Statute here is aimed at 
the conduct of the veteran and not at effectuating 
the general purpose of the program concerning 
veterans of which the Statute is a part. For here, 
unlike Fleming, there is no rational purpose conm 
nected with the veterans? status or the program 
concerning veterans of which the law is a part 
which may be served by the declaration of forfeit- 
ure other than the purpose of imposing punishment 
on the veteran for his conduct. And finally, the 
legislative history shows a clear intent to punish 
the prescribed conduct by invoking forfeiture. 


Accordingly} the Forfeiture Statute imposes punish~ 


16. 
ment without a judicial trial in violation of the 
constitutional proscription against bills of at- 
tainder. 

B. This imposition of punishment on an admin= 
istrative determination likewise violates the right 
to trial by jury guaranteed by Article I11, Section 
2 and the Sixth Amendment. 


Il. ; 

The Forfeiture Statute is unreasonable, arbir 
trary and discriminatory in that it singles out 
veterans as a class for punishment for conduct 
unrelated to the veterans? status and concerning 


which non-veterans are not similarly penalized. 
Ill. 


The Forfeiture Statute as construed and applied 
violates the First Amendment because it grounds 
forfeiture on speech and writing critical of the 
Government or opposing its measures in the absence 


of any conduct which makes such speech criminal. 


As such it imposes a direct penalty for and a ry 


striction on speech protected by the First Amen 


17. 
mente And the evidence on which appellee relied 
in declaring the forfeiture showed no more than 
speech protected by the First Amendment « 
Even if the forfeited compensation may be deem= 
ed a gratuity such gratuity cannot be withdrawn at 
the price of imposing restrictions on the use of 


protected speech. 


On its face the Statute is vague and indefinite. 
For the phrase "rendering assistance to an enemy” 
is not a cognizable offense. The Statute contains 
no definition as to the conduct deemed by Congress 
to constitute such an offense nor does the Statute 
provide any ascertainable standards of guilt. The 
Administrator concedes that such activities pro- 
scribed by the Statute may be "abstruse and diffi- 
cult to delimit" (JA.91-2). 

As construed and applied by appellee and the 
court below the Statute is so vague and indefinite 
as to permit within the scope of its language 
punishment of incidents fairly within the protection 


of the guarantee of free speech. In addition the 


18. 
general vagueness was further compounded by the 
gloss placed on the intent deemed sufficient to 
establish the offense. For appellee held that 
there was no need to show a specific intent to 
render assistance to an enemy. Thus the vague~ 
ness inherent in the Statute is compounded by 
the failure to require a specific intent to do 


that which the Statute forbids. 


Vv. 
The grounds on which the forfeiture is based, 
namely speech and writings critical of Government, 


is not authorized by the Forfeiture Statute. In 


the first place, the Statute does not ment ion speech 


and writing as encompassed within the scope of aco 
tivities for which forfeiture may be grounded. The 
Statute should not be construed so as to "ascribe 
to Congress a deliberate penalization of the spo 
or written word in the absence of much clearer 
language to show a purpose to do so" (Judge Fahey, 
dissenting, JA. 11-2), And the Statute should be 
construed narrowly to avoid constitutional doubts. 
In the second plaee, the legislative history of 


the Statute and amendments thereto show that the 


19. 
grounds for forfeiture specified in the Statute 
were intended to be limited to defined criminal 
offenses no one of which includes speech critical 


of Government. 


VI. 

The declaration of forfeiture was not sipport- 
ed by substantial evidence. It rests on speeches 
and writings which were not shown to have rendered 
assistance to an enemy or to have been intended 


for that purpose. 


VIl. 

The procedures on which the forfeiture was 
based were tainted throughout with violations of 
due process.! The order of forfeiture was made and 
became effective prior to notice to appellant of 


the specific nature of the charge and the evidence 


against him.| And it was affirmed by appellee on 


evidence and! issues concerning which appellant had 
no notice and no opportunity to be hear d. Moreover, 
appellee imposed on appellant the burden of proving 
his innocence of the charge in violation of the high 
standards of! procedural due process required in 


cases involving restraints of speech. 


20. 


Vill. 

The holding by the court below that U.S CAey 
Title 28, Sec. 211 (a) precludes judicial review 
of appellee*s declaration of forfeiture is in con- 


flict with the holding by this Court in Wellman Vv. 


Whittier, 259 F. 2d 163, which expressly held that 


a declaration of forfeiture is subject to judicial 
review. Sece 211 (a) accords finality to decisions 
concerning claims and does not apply with respect 
to decisions invoking forfeiture. Moreover, it is 
the general rule that no legislative prohibition 
against judicial review will avail where the ad- 
ministrative determination exceeded its authprity 


or rested on an unconstitutional statute. 


POINT I 


THE FORFEITURE STATUTE, WHICH PROVIDES FOR 
FORFEITURE OF A VETERAN'S BENEFITS ON AN 
ADMINISTRATIVE DETERMINATION OF GUILT, IS 
UNCONSTITUTIONAL AS A BILL OF ATTAINDER 
AND AS AN IMPOSITION OF PUNISHMENT WITHOUT 
JUDICIAL TRIAL AND TRIAL BY JURY. 


al. 
A. The Forfeiture Statute is a bill of attainder. 

"\ bill of attainder is a legislative act which 
inflicts punishment without judicial trial", 
Cummings v. Missouri, 71 U.S. 277, 323. If the For- 
feiture Statute inflicts punishment in the constitu- 
tional sense it meets the definition of bill of at- 
tainder, for it inflicts punishment without judicial 
trial and solely on the basis of an administrative 
determination that the veteran is "guilty" of the 
offenses described therein. 

The governing criteria in determining whether a 
disability inflicts punishment in the constitutional 
sense were recently described in Fleming v. Nestor, 
363 U.S. 603, 61), as follows: 

"where the source of legislative concern can 

be thought to be the activity or status from 

which the! individual is barred, the disqual- 

ification is not punishment even though it 

may bear harshly upon one effected. The 

contrary is the case where the statute in 

question is evidently aimed at the persons 
disqualified." 


To like effect see Cummings v. Missouri, supra, at 


320; ex parte Garland, 71 U.S. 3333 Trop v. Dulles, 
356 U.S. 86, 95, 96. 


22. 
The Statute here in question is evidently aimed 
at the class of persons disqualified and not at the 
status from which the veteran is barred. On its 
face it punishes veterans for engaging in certain 
conduct. It expressly provides for forfeiture of 
veterans benefits on.an administrative determinar 
tion that the veteran is "guilty" of mutiny, treason, 
sabotage or rendering assistance to an enemy. This 
is language of punishment. The sole condition on 
which the forfeiture is based is the veterants con- 
duct. There is no relationship between this con- 
duct and the circumstances and conditions pursuant 
to which the veteran is entitled to receive benefits.. 
More particularly, in the case at bar, appellant's 
right to compensation of which he has been deprived 
and is being deprived is based on disability incur- 
red by him during World War II while in the Armed 
Forces of the United States (38 U.S.C. 310). The 
grounds for forfeiture are also wholly unrelated 


to the veteran status or to the status from which 


he is barredi Speiser v. Randall, 357 U.S. 513, 


527-5283 Cummings v. Missouri, supra, at 319-320. 
Speiser involved legislation requiring a claim= 


ant for veteranst property tax exemption to take an 
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oath that he did not advocate the forcible overthrow 
of the Government of the United States or support of 
a foreign qovernment against the United States in 
the event of hostilities, as & prerequisite to elig~ 
ibility for such ec A The Court held 
(supra, at 518) that the disclaimer requirement con= 
stituted a penalty. It rejected the contention that 
the disclaimer requirement was relevant to the vet~- 
eran status, stating (supra, at 528): 

tthe State argues that veterans as a class 

occupy a position of special trust and in- 

fluence iin the community, and therefore any 

veteran who engages in the proscribed advo~ 

cacy constitutes a special danger to the 

State. But while a union official or public 

employee 'may be deprived of his position and 

thereby removed from the place of special 

danger, the State is powerless to erase the 

service which the veteran has rendered his 

country;' though he be denied a tax exemp~ 


tion, he remains a veteran. The State, con- 


xf Compare the advocacy underscored above with the 


specific grounds on which the declaration of for- 


feiture, here involved, was based. 


2h. 
sequently, can act against the veteran only 
as it can act against any other citizen, by 
imposing penalties to deter the unlawful 
conduct.” (Emphasis supplied.) 
The statutory purpose to punish is also clear 
revealed in legislative history surrounding an 


amendment to the Forfeiture Statute here involved 


and to 38 U.S.C.3503 which provides for forfeitur 
+ 


for fraud. The amendment, enacted on September 
1, 1959, and now codified in 38 U.S.C. 3503 (¢), 
in effect, repeals the application of both forfeit- 
ure statutes to veterans residing in the United 
States at the time of the commission of the offens~ 
es designated whose residence did not cease before 
t xpiration of riod whi a criminal 
ict t such 8 ould b u e 

The discussions at the House Subcommittee hear~ 
ing and the Senate and House reports on the proposed 
amendment plainly acknowledge that the purpose of 


both forfeiture statutes is to punish and that the 


x/ Legislative history is relevant, and may be ¢rum- 
cial, in determining whether disabilities are penal 

or legitimately regulatory. United States v. Lovett, 
328 U.S. 303, 313. 


25. 
forfeitures imposed constitute a penalty. Hearings 
on Forfeiture of Veterans! Benefits, Special Sub- 
committee of the Committee on Veterans! Affairs, 


House of Ropresentatives, 86th Congress, First 
Session, HeR. 7601 (May 26, 1959); Senate Report 
No. 66h, 86th Congress, First Session (August 11, 
1989). Indeed the Veterans? Administrator in his 
report to the Senate Committee concerning the pro= 


posed amendment characterizes the forfeiture pro-~ 


vided for in both forfeiture statutes as "in the 


nature of alcriminal penalty” and refers to it as 


“additional| to any penalty which may be imposed 


under the criminal code" (Senate Report No- 66h; 
supra, pp. 2-3). The Administrator further points 


out that "forfeiture is a permanent bar to benefits 
unless the guilty person is granted a Presidential 
Pardon (ibid, p.2)." The discussion at the Commit- 
tee Hearing was permeated with reference to the 
Forfeiture as "penalties" and "punishments" (e.g. 
Hearing on Forfeiture of Veterans! Benefits, supra, 
pp. 255, 275, 289-292). Similar reference to the 
forfeiture provisions were made in the Senate Report 
on the proposed amendments and in the Report of the 


House Committee as submitted to the Senate and 


26. 
embodied in the Senate report (Senate Report No, 
66h, pp. 2-33 6-8). All concerned, including the 
Veterans? Administrator, plainly regarded the 
forfeiture as a penalty, criminal in nature. 


And finally it is significant that the For- 


feiture Statute appears in Chapter 61, Title 38 


under the chapter heading entitled "Penal and For- 
feiture Provisions". This chapter plainly reflects 
the statutory scheme to impose punishment. It 
consists of only five sections, each of which pro- 
vides for sanctions criminal or civil in form. 
These are Sections 3501 and 3502 which provide for 
criminal penalties for certain conduct; Section 
3503 which provédes for forfeiture for fraudule 
statements pertaining to claims for benefits; 
350h, the forfeiture statute in question and 35 
enacted in September 1959 which provides for for- 
feiture upon proof of conviction of certain spec- 
ified offenses. 
The fact that the disability imposed under the 
forfeiture statute is civil in form does not avoid 
the constitutional infirmity of punishment with 
judicial trial. Since Cummings, it has been cl 


that deprivation of privileges, though civil in 


27. 
constitutes punishment within the meaning of the 
proscription against bills of attainder if the 
deprivation is aimed at the person or class of 
persons deprived and not at the activity or status 


from which the individual is barred. Ex parte 


Garland, supra, United States v. Lovett, 328 U.S. 


303: Trop v. Dulles, supra at 95-96. 

The court below relied on the decision in 
Fleming v. Nestor, 363 U.S. 603, to support its 
holding as to the non~punitive purpose of the 
Statute. But the case at bar is distinguishable 
in vital respects. In Fleming the Court held that 
the termination of payments of Social Security 
benefits to persons deported on certain specified 
grounds did not constitute punishment in the con= 
stitutional sense because it found that the Statute 
was not aimed’ at the conduct of the deportee but 
was aimed at effectuating the general purposes of 
the Social Security System of whth the law is a 
part, namely the well being of the national economy. 
The Court expressly rejected the contention that the 
Statute was aimed at the conduct of the deportees. 
It noted that although the Statute provided for 


termination of payment to persons deported on 


28. 
certain specified grounds, the essential condition 
on which the termination of payments rested was 
not the grounds of deportation, but the fact of 
his deportation. In other words it did not rest 
on the conduct of the deportee but on the fact 
that the payments to a non-resident would not con-= 
(supra, at 619-620). 

Here, the sole condition on which the forfeit- 
ure may be based is the veterants conduct, conduct 
whth has no relevance to his status as a veteran 
or the circumstances under which the veteran's 
rights to benefits accrued. Here, unlike Fleming 
there is no rational connection between the de= 
privation and the statutory scheme of the Veterans! 
Benefits program. Here, there is no basis whatever 
for an alternative view to the view that the purpose 
of the Forfeiture Statute is to reach at the persone. 


Moreover, unlike Fleming, where the Court noted 


"no affirmative disability or restraint is imposed” 


(supra, at 617), the Statute here, as construed and 
applied, imposes an affirmative disability and re- 
straint "upon the use of speech and press” (Judge 


Fahy, dissenting, JA.139). 


29. 

For all of the reasons advanced herein the 
Forfeiture Statute inflicts punishment without 
judicial trial. Hence it constitutes a bill of 
attainder and|is invalid. Cummings v. Missouri, 
supra: United States v- Lovett, supras 


B. The Forfeiture Statute violates Article III 
Section 2, Clause 3 and the Sixth Amendment 
in that it inflicts punishment without Jjudi- 
cial trial and trial by jury. 


For the same reasons the Forfeiture Statute 
violates Article III, Section 2 and the Sixth 
Amendment. Article LII, Section 2, Clause 3 re=- 
quires that "the trial of all crimes, except in 
cases of impeachment, shall be by jury". And the 
Sixth Amendment requires that in all criminal 
prosecutions the accused shall enjoy certain pro= 
cedural rights including the right to a public 
trial by an impartial jury. The imposition of 


punishment, though civil in form, without judicial 


trial and solely as a result of an administrative 


determination violates these requirements. Wong 
Winag,ve United States. 163 U.S. 228; Lipke v- 
Lederer, 259 U.S. 557, 561-5625 Bailey ve 
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Richardson, 182 F.2d 46, S4-55 (1950), afftd 31 
U.S.9183 Fleming v. Nestor, supra, at 636 (Mr. 
Justice BRENNAN dissenting). 


POINT I! 


THE FORFEITURE STATUTE IS UNREASONABLE, 
ARBITRARY AND DISCRIMINATORY IN VIOLATION 
OF THE FIFTH AMENDMENT. 


The Forfeiture Statute violates due process in 
that it is arbitrary, unreasonable and discrimina- 
tory. It discriminates against veterans by sing=- 
ling them out for punishment for conduct as to 
which it does not similarly punish non-veterans. 
This discrimination is arbitrary and unreasonable 
because the grounds for punishment have no telation= 
ship to the veteran status, and hence provides no 
basis for singling veterans out for special punish@- 
ment. The absence of a reasonable relationship of 
the Forfeiture Statute to the purposes and object- 
ives of the Veterans! benefits program and to the 
circumstances and conditions under which the veter~ 
ants right accrues offends due process. Nebbia Ve 


New York, 291 U.S. 502, 525. 
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POINT IIl 


THE FORFEITURE STATUTE AS CONSTRUED AND 
APPLIED VIOLATES THE FIRST AMENDMENT . 


Appellee's agent, the Board, construed the 
phrase “rendering assistance to an enemy,” on 
which the forfeiture of appellant!s service con= 
nected disability compensation was grounded, as 
encompassing all acts which give "aid and comfort 
to the enemy” such as "making a speech critical 
of Government | or opposing its measures, profiteer=- 
ing, striking in defense plants or essential work 
and the hundred other things which impair our co=> 
hesion and diminish our strength” (JA.48-9) 
(Emphasis supplied.) It derived this def inition 
from the Courts definition of "aid and comfort 
to the enemy” in Cramer v. United States, 325 U.S. 
1, 29. But unlike treason, where intent to betray 


is an additional element of the offense, the Board 


held that no/intent to render aid need be shown. 
Nor need there by any showing of actual assistance 
to the enemy'so long as the speech and writings or 
the conduct set forth in its definition "would 


naturally tend to be of assistance to the enemy" 


32. 
(JA.50). Thus, under the Board's view, speech 
critical of Government or opposing its measures 


in time of war unaccompanied by the intent to ren . 


der assistance or Ronduct which converts the speech 


into criminal conduct constitutes rendering as~ 
sistance to an enemy within the meaning of the 
Forfeiture Statute. 

The court below similarly construed the Statute. 
It said {JA.135): "It is well settled that aid and 
assistance to the enemy may be extended in the form 
of verbal utterances alone", citing Cramer v. 
United States, 325 U.S. 1, 293 ited St Ve 
Burgnan, 87 F. Supp. 568, 571, 88 U.S. App. D.C.18h3 
Gillars v. United States, 87 U.S. App. D.C. 16, 25; 
Chandler v. United States, 171 F. 2d 92l, 938; Iva 
Ikuko Toqu u ve United States, 192 F.2d 
338, 366. But the cases cited by the court below 
did not turn on the utterances alone. All required 
proof of an additional element to make the speech 
criminal. 

If the phrase "rendering assistance to an enemy" 
may be construed, as it was by the Board and the 
court below, to penalize "speech critical of the 


Government or opposing its measures" then the 
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Appelleets agent, the Board, construed the 
phrase “rendering assistance to an enemy,” on 
which the forfeiture of appellant?s service con- 
nected disability compensation was grounded, as 
encompassing all acts which give "aid and comfort 
to the enemy" such as " ing a spe iti 


of Government or opposing its measures, profiteer- 


ing, striking in defense plants or essential work 


and the hundred other things which impair our com 
hesion and diminish our strength” (JA.48-9) 
(Emphasis supplied.) It derived this definition 
from the Court's definition of "aid and comfort 
to the enemy” in Cramer _v. United States, 325 U.S. 
1, 29. But unlike treason, where intent to betray 
is an additional element of the offense, the Board 
held that no intent to render aid need be shown. 
Nor need there by any showing of actual assistance 
to the enemy so long as the speech and writings or 
the conduct set forth in its definition "would 


naturally tend to be of assistance to the enemy" 


32. 
(JA.50). Thus, under the Board's view, speech 
critical of Government or opposing its measures 
in time of war unaccompanied by the intent to re 
der assistance or Pondant which converts the spe 


into criminal conduct constitutes rendering as~ 


sistance to an enemy within the meaning of the 


Forfeiture Statute. 
The court below similarly construed the Statute. 
It said (JA.135): “It is well settled that aid land 
assistance to the enemy may be extended in the form 
of verbal utterances alone", citing Cramer v. 
United States, 325 U.S. 1, 293 United States v. 
Burgnan, 87 F. Supp. 568, 571, 88 U.S. App. D.C.18h3 
Gillars ve. United States, 87 U.S. App. D.C. 16, 253 
Chandler v. United States, 171 F. 2d 921, 938; Iva 
Ikuko Togurj DtAgquino v. United States, 192 F.2d 
338, 366. But the cases cited by the court below 
did not turn on the utterances alone. All required 
proof of an additional element to make the speech 
criminal. 
If the phrase "rendering assistance to an enemy" 
may be const raed: as it was by the Board and the 
court below, to penalize "speech critical of the 


Government or opposing its measures” then the 
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Forfeiture Statute patently violates the First 
Amendment. Indeed such speech was the sole basis 
on whbh the forfeiture rested. 

The Board affirmed the finding of guilt on the 
basis of "public utterances", speeches and writings 
critical of the policies of the United States 
Government toward Korea and of certain of its 
domestic policies. (See Boardts summary of the 
evidence on which it relied JA.83-5). 

The identical evidence on which the Board relied 
was considered by the late Mr. Justice JACKSON, 
sitting as Circuit Judge, in an application for bail 
by appellant end his co-defendants in the Dennis 


case following affirmance of their convictions by 


the Court eee Williamson ve United States, 
18 F.2d 280. In that case the Government urged, 


in support of its opposition to bail pending review 
Supreme 
by the/Court, that the speeches and utterances 


#/ The Board concedes that "similar utterances and 


writings" were considered by Mr. Justice Jackson in 


Williamson v. United States, supra (JA.82). 


3h. 
(relied on by the Board in the instant case) 
indicate that "defendants while at large have 
pursued and will continue to pursue 2 course of 
conduct and activity dangerous to the public wel- 
fare, safety and national security of the United 
States" (supra, at 281). Justice JACKSON reject~ 
ed this contention and held that the speech ine 
volved was protected by the First Amendment « 
Thus in commenting on this identical evidence, he 


said (at 283): 


"Turning then to past, but post conviction, 


activities said to be dangerous, I find 
them to consist entirely of making speeches 
and writing articles or editorials, chiefly 
- for the Commnnist Party organ the Daily 
Worker. They do not contain any. advocacy 
of violent overthrow of the Government 
and can only be said*to be inciting, as 
all opposition speaking or writing that 
undermines confidence and increases. dis= 
content may be said to be incitement. 
These, however, are severely critical of 
the policy of the United States toward 


Korea and favorable to the Soviet position. | 
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Some are crudely intemperate, contain 
falsehoods obvious to the informed, all 
are plainly designed to embroil different 
elements of our society and embarrass 
those who are presently conducting the, 
Government. But the very essense of Con= 
stitut ional freedom of press and speech 
is to allow more liberty than the good 
citizen will take. The test of its vite 
ality is whether we will suffer and pro- 
tect much that we think false, mischievous 


and bad, both in taste and intent. 


It is not contended that these utterances, 


in themselves, are criminal. The Commun- 


ist Party has mot been outlawed either by 


legislation, nor by these convictions, 

and its right to publish the Daily Worker 
is not quest ioned### Since the paper may 
lawfully be issued, certainly its publish- 
ers or contributors may comment critically 
on the Government!s conduct of foreign 
affairs. If the Government cannot get at 
these utterances by direct prosecution, it 


is hard to see how courts can justifiably 


36. 
reach and stop them by indirection. I 
think courts should not utilize their 
discretionary powers to coerce men to 
forego conduct as to which the Bill of 
Rights leaves them free. Indirect pun- 
ishment of free press or free speech is 
as evil as direct punishment." 
To like effect see Konigsberg Ve at 
ifornia, 353 U.S. 252, 269. 
Judge FAHY in his dissenting opinion found that 
the Forfeiture Statute as construed and applied 


raised the serious and delicate question of whether 


it violatesthe First Amendment. He said (JA.138) 


"The application of the language to the speech 
and writings of the plaintiff constitutes a 
direct penalty for, and restriction upon, the 
use of speech and press. This is obvious. 


The case is indistinguishable in this respect 
from Speiser v. Randall, 357 U.S. 513, 518. 


We are asked by the Administrator to hold that 
by the vague language he relies upon Congress 
intended this restriction on speech and press. 


So to hold would require us to decide the 
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serious and delicate question whether the re- 
striction violates the mandate of the First 
Amendment that tCongress shall make no lawittt 


abridging the freedom of speech, or of the 


pressxest " 

To avoid constitutional doubts Judge FAHY de=- 
clined to construe the Statute, as it was construed 
by the Board, as "an attempt by Congress to withdraw 
a veterants First Amendment rights" and accordingly 
held that the forfeiture of appellant's service 
connected disability benefits, on the grounds as- 
signed by appellee was unauthorized by Congress and 
invalid (JA.11). 


POINT IV 


THE PHRASE "RENDERING ASSISTANCE TO AN 

ENEMY" IN THE FORFEITURE STATUTE, ON ITS 

FACE AND AS CONSTRUED AND APPLIED BELOW, 

IS VAGUE AND INDEFINITE IN VIOLATION OF . 
THE FIFTH AMENDMENT. 


There is no guidance in the language of the 
Forfeiture Statute as to the conduct deemed by Con- 


gress to constitute the offense of "rendering 
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assistance to an enemy". The phrase contains no 


standard of guilt. Indeed, the Board, in constru~ 
ing the import of that phrase reflects the wide 
and "difficult to delimit" range of activities 
which may be comprehended within its scope. Thus 
it said (JA.91-92): 
Yaxeother offenses, not specifically designated, 
are included within the limits of @ strict 
construction of the term trendering assistance 
to the enemyt. For example, at one extremity, 
it is easily conceived that acts of actual 
espionage during wart ime would come within 
the purview of generic offenses included 
therein; so also, acts of criminal anarchy 
and criminal syndicalism during wartime. Tr 
at the other end of the scale, offensive ac- 
tivities might abst and difficult 
to delimit.” (Emphasis supplied.) 
A statute which does not fix an ascertainable 
standard of guilt and is inadequate to inform per@- 
sons accused of the nature and cause of the accus~ 
ation against them is void for vagueness and vio=- 
lates the due process requirements of the Fifth 


Amendment. United States ve Le Cohen Grocery Co, 
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256 U.S. 813 Connally v. General Construct ion Com- 
pany, 269 U.S. 385; Winters ve New York, 333 U.S. 
507. 

In addition to the general vagueness of the 
language and the “abstruse and difficult to delimit" 
scope of activities embraced within it, the Board 
further expanded its vagueness by the gloss it 
placed on the intent whth it deemed sufficient to 
establish the offense. Thus, it held (JA.50): 

"we are not concerned with the question of 

whether, by means of such acts Liee. speech 

critical of Government or opposing its meas~ 
urest/ the veteran intended to betray his 
country and was guilty of treasomers The ques~ 
tion is whether the acts were done intent lon= 
ally and whether the natural tendency and prob=- 
able effect thereof would reasonably be expect= 
ed to benefit the enemy." 

On this view, there need be no intent to do that 
which the statute prohibits. There need only be the 


intentional doing of some undefined act, the natural 


tendency of whbh may benefit the enemy. Thus the 


inherent vagueness of the offense is compounded hy 


the Boardts failure to require a specific intent to 
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do that which the Statute forbids. Screws Vv. 
United States, 325 U.S. 91, 101-102. Moreover, 
as construed by the Board, the Statute is so vague 
and indefinite as to permit within.the scope of 


its language punishment of incidents fairly 


within the protection of the guarantee of free 
speech. Cf. Winters v. New Yorks 333 U.S. 507; 
509-510; Herndon v. Lowry, 301 U.S. 2h2, 258; 


Stromberg v. California, 283 U.S. 359, 369. 


In commenting on the vagueness of the language 
as construed Judge FAHY said (JA.1)2): 
"The language here used not only does not me 
tion speech or press, but is so genera as to 
the type of conduct intended to be covered 
that serious doubts arise not only under the 
First Amendment but under the due process 
clause. 
"The contrary view would permit a forfeiture 
because of some indirect or remote assistan¢e 
to an enemy thought by the Administrator, 
rather than specified by Congress, to arise 
from critical speech or writing. A forfeiture 
might occur should a veteran step over a line 


so vaguely drawn as to be indiscernible.” 
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POINT V 


THE DECLARATION OF FORFEITURE WAS nor 
BASED ON AUTHORIZED GROUNDS. 


Under principles of statutory construction 
adopted by the Supreme Court a statute is to be 
construed "narrowly to avoid constitutional doubts". 
United States v. Harriss, 3h7 U.S. 612, 623. And, 
as Judge FAHY stated in his dissenting opinion 
(JA.139), "If the statutory language can be ream 
sonably interpreted so as to avoid pendizing the 
use of speech and press that interpretation should 
be adopted so that the constitutional issue is not 
reached for decision”. 

To avoid the constitutional doults raised by 
appelleets interpretation of the Forfeiture Statute, 
Judge FAHY, noting that the Statute did not express- 


ly mention speech and writings, concluded that it 


did not comprehend ‘these modes of expression, used 
however critically, when unaccompanied by conduct 
which, considered with what is said or written, 
would eonstitute a crime or at least would render 
direct assistance to the enemy” (JA.140). <Accord= 
ingly he held that the grounds assigned by appellee 


for the forfeiture was unauthorized by Congress. 


2. 

In Wellman v. Whittier, 259 F.2d 163, 167-168 
(C.A.D.C., 1958), a case involving the identical 
Statute here involved, this Court said: 

"The strict interpretation necessary as to 

so drastic a forfeiture statute requires 

that it be limited in its application to the 

specific grounds spelled out by Congress with 
clear proof of the overt acts relied upon.” 

Moreover, the legislative history of the For- 
feiture Statute and amendments subsequently enacted 
show that the grounds for forfeiture specified in 
the Forfeiture Statute were intended to be limited 
to defined criminal offenses no one of which 
includes speech critical of Government. 

The Forfeiture Statute originated in H.R.2703 
and was enacted into law as Section h, Public Law 


yh, 78th Congress (1943). Its language has rez 


mained virtually unchanged. The atmosphere in the 


Congress in the wartime year of 1943 when the For- 
feiture Statute was being considered was described 
by Judge Danaher as follows: 
The writer as a member of the Senate Commitiece 
on Finance served on the Subcommittee on 
Veterans! Legislation which on July 6, 
1943, reported out H.R.2703, S.Rep. No. 03, 
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78th Cong., ist Sess. The Congress was 
alive to reports of possible sabotage, such 
as were associated with the landing: of 
Nazi saboteurs in June 1942 from a Nazi sub- 
marineee»; the destruction of the Normandie 
in February 1942.-+3 mutinyese; propaganda 
broadcasts by renegade personages, and sim- 


ilar conduct designed to give aid and comforteec. 


and thus render assistance to the enemy. 
Therein lay the genesis of £38 U.S.C. 350h(a)_/; 


as prepared by the Veterans! Administration 

to reflect the will of Congress. Wellman v. 

Whittier, supra, at 167 n. 15. (Emphasis sup- 

plied.) 

Appellant contends that the phrase "rendering 
assistance to an enemy” was not intended by Congress 
to constitute a fourth and independent ground on 
which to base forfeiture but was merely intended as 
descriptive of the nature of the offenses of mutiny, 
treason and sabotage. However, assuming as the Court 
below held that the Forfeiture Statute contains four 
grounds for forfeiture: mutiny, treason, sabotage 
and, rendering assistance, it is clear from the legis- 
lative history discussed below that Congress intended 
to predimte forfeiture only upon activities crimin-~ 


ally punishable. 


Lh 
The first three offenses set forth in the Forr 
feiture Statute are crimes against the United 


States. See 18 U.S.C. 2388, 2381, and 2151 ff. 


Although "rendering assistance” does not appear 


in the Criminal Code, it is a reasonable construc~ 
tion of the statutory language of 3504 (a) that it 
was intended to apply only to criminal activities. 
On the floor of the House of Representatives 
during debate on H.R. 2703, Rep. Cunningham of 
lowa stated the following: "Section } provides 
that any person found to be guilty of mutiny, 
treason, sabotage, or aiding the enemies of the 
United States shall forfeit /all/ veterans! ben- 
efits." 89 Cong. Rec. 6212 (1943) (Emphasis supr 
plied). This is significant because, although the 
term "rendering assistance” does not appear in the 
statutes, the term "aiding the enemy" does. 
Article 104, Uniform Code of Military Justice U.S. 
C.Ae, Title 10, Sec. 90h refers to he who "aids, 
or attempts to aid, the enemy with arms, ammunition, 
supplies, money or other things." This definition 
of “aiding the enemy” is patently the one conterpla-~ 
ted by Congress by the phrase in the Forfeiture 
Statute of "rendering assistance to the enemy”. 


And this seems to entail what Judge Danaher 
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described above. 


Further evidence that "rendering assistance” 


was intended by Congress, if not by the Administra~ 


tor, to apply only to criminal conduct is found in 
prior and subsequent history of Congressional 
treatment of forfeitures of veterans! benefits. 
The predecdssor of the Forfeiture Statute was 
Section 23 of the World War Veterans? Act, 192h, 
in which the following is founds 

The discharge or dismissal of any person 

from the military or naval forces on the 

grounds that he is guilty of mutiny» 

treason, spying, or any other offense 

involving moral turpitude, or wilful 

and persistent misconduct, of which he has 

been found guilty by 2 courtmart alee. 

shall terminate /benefits under Titles II 

and LIL of the Act,/ 43 Stat. 613 

(Emphasis supplied). 
In the same vein, section 350h(2) was amended in 
1959 by Public’ Law 86-222, seetion 3 (B), now cod- 
ified as 38 U.S.C. 3503 (d), so as to restrict 
forfeiture under 3504(a) to cases in which the vet- 
eran hes fled the United States "before the expira~ 


tio t eriod during which crimingl prosecution 
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could be instituted." 38 U.S.C. 3503(d). This 
amendment clearly is based on the assumption that 
the offenses contained in 350h(a) are crimes for 
which a person could be prosecuted. In addition, 
section 3505, also enacted in 1959 specifies that 
veterans! benefits shall be forfeited only upon 
conviction of crimes listed therein. Thus, the 
repeatedly manifested policy of Congress has been 
that veterans! benefits shall not be forfeited 
except upon conviction for a crime. 

In the light of the foregoing, the offense 
encompassed within the phrase "rendering assist~ 
ance to an enemy" of the United States must be 
deemed to refer only to the offenses described 
in Article 10} Uniform Code of Military Justice 
U.SeCeAe, Title 10 Sece Boke Accordingly, the 
ground on which the forfeiture was predicated in 


this case was unauthorized. 


I 


#/ Appellee conceded in his motion to dismiss the 
appeal in this case to the Supreme Court for lack 
of jurisdiction that "the Government does not 
contend that it has been shown that appellant 
violated the offenses described by these provis tons 
of military law" (Appelleets motion to dismiss 
p. 7, note h). 
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POINT VI 


THE DECLARATION OF FORFEITURE WAS NOT 
SUPPORTED BY SUBSTANTIAL EVIDENCE. 


As we have shown herein the forfeiture was 
based on appellant's speech and writings. There 
was no evidence that appellant!s speech and writ- 
ings were intended to and actually did render 
assistance to an enemy. Indeed the test applied 


by the appelice made such proof unnecessary (JA.50). 


There was no evidence, as required in Wellman, 


(supra, at 166), that appellant?s Nactivityes. 


engendered a strike in war production plants or 
any similar interference said to have an effect 
obstructive to the war effort in Korea or else- 
where”, or that iis speeches and writings were 
"exercised among troops to the destruction of 


their morale or to an enlistment program". 


POINT VII 


THE FORFEITURE WAS DECLARED BY PROCEDURES 
WHICH WERE UNAUTHORIZED BY LAW AND WHICH 
VIOLATED DUE PROCESS OF LAW. 


48. 
As was pointed out in Speiser v. Randall, 357 
U.S. 5132 
"When the State undertakes to restrain unlaw- 
ful advocacy it must provide procedures which 
are adequate to safeguard against infringement 
of constitutionally protected rights -- rights 
which we value most highly and which are essen~ 
tial to the workings of a free society. More- 
over, since only considerations of the great- 
est urgency can justify restrictions on speech, 


» 


and since the validity of a restraint on 


speech in each case depends on careful analysis 


of the particular circumstances#*# the proced= 
ures by which the facts are adjudicated are of 
special importance and the validity of the ren 
straint may turn on the safeguards which they 
afford." 
The proceedings pursuant to which appellant /was 
deprived of his service connected disability compen- 
sation not only fail to meet the high standards 
required in cases involving restraints of speech 
but also were tainted throughout with violations 


of normal standards of procedural due process. 
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1. The proceedings before the Committee. 

As we have shown ner eke Committee deter- 
mined the forfeiture of appe‘lant!s benefits with=- 
out notice of the specific charge or the nature of 
the evidence against him, and without hearing or 
opportunity to confront and cross examine the wit- 
nesses against him. In this respect the Committee 
violated fundamental requirements of due process. 
In addition the Committee imposed on appellant the 
burden of proving his innocence. For in its letter 
informing appellant of its intention to invoke the 
application of the Forfeiture Statute, the Committee 
invited him to establish his innocence of an unknown 
charge on unknown evidence. It stated (JA097~8) : 

"The purpose of this letter is to afford you 

the opportunity to submit any evidence which 

in your opinion might explain your position 

in the matter in order that it may be deter~ 

mined by this Committee as to whether you have 

violated the above quoted forfeiture statute.” 
Sinee the grounds of forfeiture involved the exer= 
cise of speech this imposition of the burden of 


proof on appellant also violates procedural due 


process, Speiser v. Randall, supra, at 528-529. 
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The court below held (JA.134-5) that "the fact 

that the hearing was granted to plaintiff at the 

appellate stage, instead of at the initid level 
is immaterial" quoting the following from Opp 

Cotton Mills v» Administrator, 312 U.S. 126, 152: 


"The demands of due process do not require a 


hearing, at the initia stage or at any partic- 

ular point or at more than one point in an ad- 

ministrative proceeding so long as the requis- 

ite hearing is held before the final order 

became effective." 

In Opp Cotton Mills the petitioner was accorded 
a hearing before the final order became effective. 
In the case at bar the final order became effective 
before appellant was eccorded a hearinge For the 
forfeiture went into effect as soon as the Commit- 
teets decision was handed down. Thus appelleets 
agent, Chief, Veteranst Claims Division informed 


appellant on May 5, 1955, that in accordance with 


the decision of the Committee "action has been 


taken to discontinue your disability compensation 
effective June 26, 1950" (Exhibit 1, annexed to 
defendant*s cross motion for summary judgment, 


item 9.) 
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Accordingly the subsequent hearing before the Board 
did not meet the requirements of due process stated 
in Opp Mills. Moreover, the fact that appellant 

was afforded notice of the charges and of the evi- 
dence against him for the first time during the 
appellate process does not comply with the high 
standards of procedural due process required in 
cases involving restraints on the exercise of speech. 


For such proceedings imposed on appellant the burden 


of proof of error in the determination of the body 


of original jurisdiction, thus shifting the burden 
of proof to the appellant contrary to the ruling 
in Speiser v. Randall, supra. 


2. Proceedings before the Board. 

The hearing before the Board was similarly 
tainted with violation of procedural due process. 
Thus the hearing afforded appellant pursuant to 
the rules adopted by the Board was limited as 
follows (Exhibit "C" to the answer, pp.1-2): 

"you will note that the purpose of a hearing 

before the board is primarily to receive for 

the record the contentions and oral arguments 
of the claimant. It is not an adversary pro- 
ceeding or 2 trial in any sense. No adverse 


witnesses will be presented.” 
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It may be urged that whatever prejudice inured to 
appellant, by virtue of the limited character of 
the hearing described above and the denial of opr 
portunity to confront and cross examine witnesses, 
was remedied by the fact that the Board presumably 
acted upon evidence stipulated to by the parties. 
But this is not the fact. For the Board went out- 
side of the record as stipulated and acted on 
evidence concerning which it gave appellant no 
notice. Thus in its opinion affirming the Commit~- 


teets determination of forfeiture, the Board relied 


on certain “background information” which does not 


appear in the record as stipulated. It included 
such "background information" as attendance by 

appellant in courses in Marxism-Leninism in Moscow 
in 19353 that appellant "fought in Spain with the 
Abraham Lincoln Brigade in 1937" and also certal 
positions held by appellant in the Young Communis 
League. When pressed by appellant for reconside 
tion of its decision, the Board in its opinion 

affirming its prior decision, disclosed addition 
"background information" not heretofore disclosed 
to appellant concerning appellant's alleged Party 
activities since 1933, the nature of the Party, 


including the size of its membership, and appellant's 
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alleged use of the Party (JA.69-723 73-7h). 
Appellant was never given notice prior to the 
Board!s decision that the nature of the Communist 
Party and its activities were deemed relevant to 


the issues involved in the forfeiture proceedings. 


Nor was there any indication that the Board had 


before it any evidence on this question or that 
it intended to rely on such evidence in disposing 
of appellantts appeal. This was no harmless con~ 
sideration of undisclosed evidence. The Board's 
conelusion as to the alleged nature and size of 
the Communist Party and the nature of appellant's 
alleged use of the Party was a decisive factor in 
affirming the determination of forfeiture (JA.80-1). 
And these conclusions were based on evidence 
which was not made known to appellant until the 
Boardts decision came down. 

It is no'accident that the record assumed such 
elastic proportions. It was inherent in the nature 
of the proceedings afforded appellant. Failure to 
give him a hearing before the body of original 
jurisdiction provided opportunity for a record of 
evidence against him never fully disclosed to him 


and a consideration of issues never made known to 


She 
him. This opportunity for procedural violations 
was further extended by the limited character of 
the non-adversary hearing eventually accorded ap~- 
pellant. It did not provide for a record fixed by 
the parties but allowed the Board to dip into un- 


disclosed information from undisclosed sources and 


to consider issues concerning which appellant was 


given no opportunity to be heard. 

Assuming, arguendo, the validity of the Forfieit- 
ure Statute on its face and as construed and applied 
appellant was entitled to a full hearing in advers- 
ary proceedings with opportunity to be heard on all 
of the evidence against him, full notice of the 
issues involved with opportunity to be heard 
thereon, and the right to have the issues decided 
upon a fairly established record concerning which 
he head full notice. The deprivation of these 
procedural safeguards violates due process. Morgan 
v. United States, 30) U.S. 1, 18-203 Greene v. 
McElroy, 360 U.S. 47h, 496-497. 


Appellee, in its construction and application of 
the Forfeiture Statute, vests in himself the broad 
and unlimited authority to control and penalize 


veterans for their political beliefs and affiliations. 
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In the case at bar, the record makes plain that 
appellant was penalized because appellee does not 
approve of his political beltefs and affiliations. 
Indeed it leaves the distinct impression that 
appellee was determined to invoke forfeiture of 
appellantts benefits for this reason and then 
tailored the record to justify its actions.. This 
assumption of! power and the procedural violations 
which accompanied its exercise finds no warrant 
in law. And,!in view of appellant's outstanding 
service record, the declaration, on such proceed-~ 
ings, that he! rendered assistance to an enemy 


offends civilized concepts of justice and cecency. 


POINT VIII. 


APPELLEE'S DECLARATION OF FORFEITURE IS 
SUBJECT TO JUDICIAL REVIEW. 


A majority of the court below held that 28 
U.S.C. 211 (a) which precludes judicial review of 
a decision by the Veterans! Administration "on any 
questions of ‘law or fact concerning a claim for 


benefits or payments under any law administered 


py the Veterans! Administration" barred judicial 
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review of the Administratorts decision declaring 
appellantts service connected disability compen- 
sation forfeited. This holding and construction 
of the effect of 211 (a) on the reviewability of 
a decision rendered by the Administrator pursuant 
to the Forfeiture Statute is in conflict with the 


decision of this Court in Wellman v. Whittier, 


suprae In that case the Administrator contended 


that 211 (a) precluded review of the Administrator's 
action taken under the Forfeiture Statute here 
involved. The Court rejected this contention. It 
held that 211 (a) did not include the Administra-~ 
torts action under the Forfeiture Statute and that 
such action was subject to judicial review (supra, 
at 168-9). 

The decision in Wellman is controlling here. 
The jurisdictional facts in this case sre identical 
with the facts in Wellman. The action by the Admin- 
istrator complained of and the statutory authority 
pursuant to which he purported to act are identical 


% 
in both cases. In addition, even assuming that 


%/ There, as here, the veteran contended that the 
admnistrator acted in excess of his authority. 
Wellman, supra, at 167-8. Appellant here also raises 
additional questions such as the constitutionality 
of the statute under which the Administrator acted 
and violations of procedural due process not raised 
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211 (a) applies to judicial review of the Admin= 
istratorts action under the Forfeiture Statute 
it is the general rule that no legislative prohib= 
ition against judicial review will avail where the 
administrative determination exceeded its authority, 
or rested on an unconstitutional statute. Harmon ve 
Brucker, 355 U.S. 579. In that case the Supreme 
Court held, despite the existence of a finality 
statute, that the district court had jurisdiction 
to entertain a suit for a declaratory judgment 
against the Secretary of the Army where the 
Secretaryts action exceeded the powers granted him 


by Congress. The Court said (at 581-582): 


“Generally, judicial relief is available to 
a 


one who has been injured by an act of /govern= 
ment official which is in excess of his ex- 
press or implied powerstt+. The District 

Court had not only jurisdiction to determine 
its jurisdiction but also power to construe 
the statutes involved to determine whether 

the respondent did exceed his powers. If he 
did so, his actions would not constitute exrx- 
ercise of his administrative discretion, and, 
in such circumstances as those before us, judi- 


cial relief from this illegality would be available." 
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Moreover, the congressional policy is to ac~ 
cord finality to administrative action within the 
sphere of its particular competence. There is 
no particular competence or expertise of the 
administrator to determine which speech is pro- 
tected and which is not. Nor can the administrar- 
tor conclusively adjudicate a constitutional issue 
involving freedom of speech. Historically, it has 
been the courts that have protected constitutional 
rights. Frankfurter J., concurring in United 
States ve Minker, 350 U.S. 179 (1956), 1 Annals 
of Congress 4hO (1789). 

As this Court said in Wellman (supra, 169): 

"We cannot doubt that ample and substantial | 


| 


grounds dictated the congressional intention 


that a veteran's service-connected disability 
| 


compensation was not to be forfeited by virtue 
of an unreviewable decision in the agency that 


a veteran was guilty of so serious an offense 


as treason or rendering assistance to the | 


enemy in time of war." 


CONCLUS ION 


The judgment below should be reversed with 
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cord finality to admiristrative action within the 
sphere of its particular competence. There is 
no particular competence or expertise of the 
administrator to determine which speech is pro=- 
tected and which is not. Nor can the administrar 
tor conclusively adjudicate a constitutional issue 


involving freedom of speech. Historically, it has 


been the courts that have protected constitutional 


rights. Frankfurter J., concurring in United 

States ve Minker, 350 U.S. 179 (1956), 1 Annals 

of Congress 0 (1789). 
As this Court said in Wellman (supra, 169): 
"We cannot doubt that ample and substantial 
grounds dictated the congressional intention 
that a veteran's service-connected disability 
compensation was not to be forfeited by virtue 
of an unreviewable decision in the agency that 
a veteran was guilty of so serious an offense 
as treason or rendering assistance to the 


enemy in time of war." 


CONCLUS ION 


The judgment below should be reversed with 


59. 
directions to enter judgment for appellant. 


Respectfully submitted, 


Joseph Forer 
7ll-lkth Street, NW. 
Washington, D.C. 


Mary M. Kaufman 
185 Hall Street 
Brooklyn 5, N.Y. 


Attorneys for appellant. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court had jurisdiction over this 
action. 

2. Whether the action of the Administrator of Veterans 
Affairs in declaring a forfeiture of appellant’s veteran’s benefits 
was authorized by statute. 

3. Whether the Forfeiture Statute, 38 U.S.C. 3504 is 
constitutional. 

4. Whether the Veterans Administrator, in declaring the 


foreiture of appellant’s benefits, followed procedures which 
satisfied due process. 
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Argument. 
I. The District Court did not have jurisdiction. 

A. Jurisdiction was precluded by the Judicial Code, 28 
U.S.C. 1346 and by the Forfeiture Statute, 38 U.S.C. 
21la 

B. This is a suit against the United States without its con- 
gsent..----------------- =~ ooo en nnn nnn nnn nnn nne 

. The Administrator’s action forfeiting appellant’s benefits 
was authorized by 38 U.S.C. 3504 

A. The proper interpretation of the phrase, “rendering 
assistance to the enemy” 

B. The forfeiture of appellant’s benefits was within the 
Administrator’s statutory authority. 

. The Forfeiture Statute is Constitutional. 
A. The Forfeiture Statute does not constitute punishment. 
B. The Forfeiture Statute does not violate the Fifth Amend- 


C. The Forfeiture Statute as construed and applied does not 

violate the First Amendment. 
The declaration of forfeiture was supported by substantial 
evidence and in accordance with proper procedures 

A. The declaration of forfeiture was supported by sub- 
stantial evidence. 

B. The procedure followed by the Administrator in forfeiting 
appellant’s benefits did not violate due process 
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“Gait States Court of pets 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16014 


Rosrrr G. THOMPSON, APPELLANT 
Vv. 


Jonny S. Guzason Jr., ADMINISTRATOR OF VETERANS AFFAIRS, 
APPELLEE : 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
: FOR THE DISTRICT “OF COLUMBIA 


ee etree rs 


COUNTERSTATEMENT OF THE CASR on 


‘Appellant, a citizen of the United States, “served. in the 
United States Army during World War II, and was honorably 
discharged on August. 23, 1943. On August 24, 1943; he filed 
claim ‘with ‘the’ ‘Veterans Administration for compensation 
for service-connected disability (tuberculosis), and, on Octo- 
ber 15, 1943, the Veterans. Administration, on & rating of 100 
‘percent: disability, made him an award of monthly-payments 
of $100.00. ' ‘This amount was increased by statute periodically, 
with the final increase, to $150.00 a month, becoming effective 
on December 1, 1949. Payments were made until June 30, 
-1951,-at. which time further cheeks could not be delivered:since 
appellant’s whereabouts were unknown (J.A. 109). nda 

On July 9,,1951, the Veterans Administration, by letter to. 
his last-known. address, requested appellant to report for a 
‘physical examination on July 12, 1951 (J.A. 17). This he 
failed to do (J-A: 18), and no explanation was given to the 


qd) 
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Veterans Administration for twenty-three months, nor did the 
Veterans Administration have any knowledge of appellant's 
whereabouts during this period (J.A. 13). When appellant’s 
whereabouts became unknown, his benefit payments were 
stopped (J.A.17)3 i 
Appellant had been convicted of violation of the Smith Act, 
but failed to surrender following the affirmance of that con- 
viction by the Supreme Court in Dennis v. United States, 341 
US. 494, on June 4, 1951. He was not apprehended until 
August 27, 1953. On October 15, 1953, approximately two 
months after his apprehension, appellant requested reinstate- 


2¥or failure to report for a physical examination, the regulations of 
the Veterans Administration, 38 C.F.R. 3.251, 3.266, and 3.28, 1949 Edition, 
provided in pertinent part: 
“3.251.—Failure to Report for Physical Examination. 
(a) Upon failure of a veteran without adequate reason to report 
for physical examination requested for disability compensation or pen- 
sion purposes, the award of disability compensation or pension in 
course of payment to him will be suspended as of the date of last pay- 
ment. The reason given for suspension will be ‘Failure to Report for 
Examination.’” 
s « * s s 
“8.266.—Resumpption_of Discontinued. Award Where, Veteran Subse- 
quently Reports for Physical Ezomination. ~~~ 

If after suspension of the award, the veteran should subsequently 

_ report for physical examination and the evidence clearly establishes 
to the satisfaction of the rating agency concerned that during the 
period of his failure to report the disability in fact existed.to a com- 

: pensable degree, an award may be approved effective the date of sus- 
pension. . However, if the evidence discloses a change in physical 
condition and the disability is no longer compensable in degree, no 
action will be taken to reopen the award during the period of sus- 
pension. ‘When the disability is ratable in a lesser degree, the award 
under the reduced rating will be effective, as of the date of suspension.’ 

* ° * ° e- 
“Z28.—Abandoned claims. 

In an original claim‘or a claim for increase in which no response has 
been made within 1 year after the request for the evidence or order for 
physical examination by the Veterans Administration, the claimant’s 
failure or disregard will constitute abandonment or the claim and 
sufficient grounds for its rejection. After the expiration of 1 year, 
farther action may not be taken unless a new application is received. 
Should the claim be finally established, pension or compensation shall 
commence from the date of filing the new application.” 
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ment of his payments and expressed willingness to take a 
medical examination (J.A.107-108).* 
' On June 2, 1954, ‘while appellant’s benefits. were still sus- 
pended, the chairman of the Veterans Administration Central 
Committee on Waivers and Forfeitures notified him that the 
complete record pertaining to his claim for compensation was 
before that Committee to determine if a forfeiture of his bene- 
fits should be declared in accordance with the provisions. of 
the forfeiture statute, Public Law 144, 78th Congress, July 13, 
1943, 38 U.S.C. 728 (J.A. 96-98). After receiving appellant’s 
letter replying to its charges, the Committee held an informal 
hearing on October 4, 1954, at which. appellant was repre- 
sented by counsel. On April 29, 1955, the Committee issued 
a decision forfeiting appellant’s benefits on:the grounds that 
his conduct subsequent to the commencement of the Korean 
War on June 27, 1950, constituted rendering assistance to 
an enemy of the United States within the meaning of the 
statute, and, by letter, informed appellant-of this decision, 
and his right to appeal * (J.A. 99-100). , 
‘An appeal was taken by appellant to the Board of Veterans’ 
Appeals and a public hearing was held to enable appellant or 


his attorney to present argument and/or evidence; in support 
of his position (J-A. 20). Prior to the hearing the. Board 
advised appellant’s attorney by letter of the status of the 
case and directed him to the provisions of law regarding their 
jurisdiction. The letter then stated that (sic)-“In order that 
you may be advised as to the nature and substance of the 
evidence of record, it will be summarized herewith,” and then 


* Appellant was subsequently given a physical examination on June 21, 
1955, which showed that his tuberculosis had reached a state of arrest. 
The compensation to which he would be entitled was thus reduced to $67 
a month (J.A. 110). 

*On March 2, 1956, appellant’s wife was notified that, under Section 
4, Public Law 144 (now 38 U.S.C. 3504(b)), which provides for an appor- 
tionment of the benefits to which a veteran would be entitled but) for 
the forfeiture described in 38 U.S.C. 3504(a), action had been taken to 
award her an apportionment of 20% or $13.40. The award was made 
effective October 19, 1953, the date of receipt of evidence showing her 
husband’s whereabouts. The amount was increased to $21.77 monthly on 
March 15, 1986, on the birth of a child, and appellant's wife was further 
informed that, upon evidence of her custody of a former child, an addi- 
tional increase of $8.38 monthly would be considered (J.A- 110-111). 
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summarized, in detail, the evidence of record which was the 
basis for the charges against appellant (J.A. 24-26). In ad- 
dition to this summary, the Board stipulated to three factual 
matters set forth in appellant’s memorandum in support of 
the appeal. These were (1) appellant’s military record, (2) 
his service-connected disability and (3) appellant’s Commu- 
nist Party membership both presently and “for a very consid- 
erable period” and his membership on the National Board 
of the Party since 1945 (J.-A. 21). The letter also advised that 
judicial notice was to be taken of appellant’s trial and con- 
viction under the Smith Act for conspiring to organize a group 
who teach and advocate the overthrow of the Government 
by force and violence, and for advocating and teaching the 
duty and necessity of such overthrow (J.A. 21-23). The 
Board, in regard to this conviction, stipulated that it would 
not, per se, justify forfeiture and that the acts for which ap- 
pellant was convicted would be relevant only “insofar as they 
have significance in evaluating the subsequent events which 
the agency of original jurisdiction held to constitute the render- 
ing of essistance to the enemy.” (J-A. 22). 

At the hearing, appellant’s counsel submitted a letter from 
appellant in which he disputed some items in the evidence 
as summarized by the Board. The Board eliminated certain 
remarks denied by appellant and the accuracy of the remaining 
evidence, with minor exceptions taken by appellant, was stip- 
ulated to by-the parties (J-A. 39-41). The evidence thus con- 
sidered by the Board, in addition to facts judicially noticed 
and stipulated to as discussed above, is set forth at pages 25 to 
36 of the Joint Appendix. It can be briefly outlined as fol- 
lows: (1) On September 18, 1950, appellant was listed as a 
featured speaker at a New York public “Fight Back Rally” 
to “Preserve The Bill of Rights” and was quoted as saying 
“Mass Action now can still halt a Police State” (J.A. 25). (2) 
In a speech in September 1950, appellant charged that “Ameri- 
can Imperialism is hiding behind the skirts of the Negro GI in 
Korea”, demanded withdrawal of the United States troops 
from Korea, urged defeat of the McCarran Bill * and defiance 
of it if passed (J-A. 25). (3) In a broadcast reported on Octo- 

+50 U.S.C. 786. 
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ber 29, 1950, appellant criticized the arms program, charging 
that it led to attacks on the Bill of Rights and democratic 
liberties, racial violence, anti-Semitism and attacks on the 
foreign born. He also criticized the “get tough with Russia” 
policy, and the failure to seat the Chinese Communist govern- 
ment (J.A. 25-26). (4) In aspeech in December 1950, he dis- 
cussed the effect of “each war move of the Wall Street bankers 
and the Washington politicians” on the working people and 
characterized the Korean war as the “savage Truman- 
MacArthur war of oppression,” and noted the “avowed inten- 
tion of the ruling class of our country to launch an atomic 
war.” Appellant observed that the Communist Party was 
becoming stronger as a result of “heavy blows directed at the 
Party by the war state dominated government circles” and 
predicted the “twilight of world capitalism”. He then called 
for Party unity to effectuate the principles of the “National 
Draft Resolution” (J.A. 28). The February 1951 “Daily 
Worker” carried appellant’s statements referring to the pred- 
atory role of U.S. imperialism, the increasingly powerful liber- 
ating role of the Soviet Union, and Yankee imperialism and 
its devasting forms of exploitation and oppression and its in- 
evitable downfall (J.A.35). (6) On March 21, 1951, appellant 
signed a statement honoring Eugene Dennis for challenging 
the “Fascist Un-American Activities Committee” (J.A. 35). 
(7) In March 1951, appellant stated that the working classes 
are better at starting wars than finishing them and the days 
when aggressive, imperialistic wars can be won are 
over (J.A. 36). 


. 5This resolution is set out, in part, at J.A. 29 to34. Among other things, 
it charges the United States with armed aggression and pictures the Soviet 
Union at the head of the camp of peace, democracy, and national inde- 
pendence. It accuses the United States of brazen armed intervention in 
Korea and frenzied preparation for all-out war. It attributes to the 
United States, an imperialist state, a mad dream to conquer and subjugate 
the entire world, accuses the United States of seeking to‘completely destroy 
the national independence ofits allies, and states: “The American people 
cannot, evade, any more than the German people. have been able to evade, 
the responsibility for the fiendish Lidices perpetrated, by American hordes, 
the barbaric, ‘inhuman’ bombardments that-are ‘ebliterating’ Korean cities 
and villages, destroying industries and means of livelihood and annthilating 
masses of men, women and children.” , 
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In a written opinion delivered July 31, 1956 (J-A. 19-62), 
the Board held that appellant’s actions constituted rendering 
assistance to the enemy and affirmed the decision forfeiting his 
benefits (J.A. 62-63). Approximately two years after this 
decision, on June 27, 1958, appellant petitioned the Board for 
reconsideration of its holdings in the light of the decision of 
this Court in Wellman v. Whittier, 259 F. 2d 163 (June 1958). 
Though pointing out the untimeliness of this petition,’ the 
Board considered the petition on the merits, and in a written 
opinion delivered May 5, 1959, affirmed its prior decision (J.A. 
64-95). ; 


The complaint alleges that, 
the appellee refuses to pay 
appellant and those accrued since 
June 30, 1951, and all 
stitutional and that appellee, 


forfeiture statu 

forfeiture of plaintiff’s pen: 

tutional; (3) ordering the defendant to pay to 

veterans benefits due; and (4) granting such other and further 
relief as may be appropriate. On the ground that the com- 
plaint sought a “permanent injunction restraining the enforce- 
ment, operation and execution of an Act of Congress”, & 
three-judge statutory court, pursuant to 28 U.S.C. 2282 and 
2284 was requested by appellant. This request was granted 
and a three-judge court consisting of District Judges Holtzoff 
and Keech and Circuit Judge Fahy was convened to hear 
argument on appellant’s motion for summary judgment and 
appellee’s cross-motion for summary judgment and for dis- 
missal of the complaint. On June 27, 1960, the District Court, 
Judge Fahy dissenting, granted appellee’s motion for summary 
judgment and ‘dismissed the complaint. A notice of appeal to 
this Court was filed in the District Court-on August 25, 1960. 


*Rule 20 of the Board’s Rules of Practice provides that such petitions 
must be made within one year (J.A. 68). 
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On the same day appellant filed notice of appeal to the Supreme 
Court in accordance with the provisions of 28 U.S.C. 1253 and 
moved this Court to hold the case in abeyance pending deter- 
mination of that appeal, which motion was granted on Novem- 
ber 4, 1960.. On February 27, 1961, the Supreme Court, on 
motion of appellee, dismissed the appeal on the grounds that 
the case was not.one which should have been heard and deter-: 
mined by a three-judge court, and appellant proceeded. with: 
this appeal. : : ‘ 
STATUTES INVOLVED i 

Public Law 144, Sec. 4, 78th Congress, Act of July 13, 1943; 
C. 233, 57 Stat. 555, now 38 U.S.C. 3504(a), set forth at page 
12 of appellant’s brief. ee 

Public Law 85-86, Title II, Sec. 211, June 17, 1957, 71 Stat. 
92, now 38 US.C. 211(a), set forth at page 13 of appellant’s 
brief. ; 

The Tucker Act of 1887, 24 Stat. 505, now 28-US.C. 1346,- 
which provides in pertinent part: ar 

(d) The district courts shall not have’ jurisdiction 
under’ this section of: 


(1) Any civil action or claim for a pension. 


SUMMARY OF ARGUMENT 
L The District Court had no jurisdiction ‘digits 40 


Judicial review is precluded by the provisions of the Judicial 
Code excluding claims for pensions from jurisdiction. of the 
district courts, 28 U.S.C: 1846(d) and-by the Finality. Stat- 
ute included, in the veterans’ laws, 38 U.S.C. 21le. Jurisdic-- 
tion is also barred since, as the relief sought by the appellant 
can only be accomplished by payment,of funds from, the 
Treasury, this is a suit against the United States without 
its consent. eine 
IL. The Administrator’s action forfeiting appellant’s benefits 

was authorized by 38 U.S.C. 3504 giles ia 

The legislative history: and the! subsequent application:of 
the Forfeiture Statute now codified in 38 U.S.C. 3504 leads 
to the conclusion that Congress, in enacting the phrase. “ren- 


g 


dering assistance to an enemy”, meant the phrase to operate 
as a general provision covering the numerous offenses which 
could render assistance to the enemy. As guidelines to the 
proper interpretation of the acts which would be sufficient 
for forfeiture, Congress intended that reference would be made 
to the offenses listed in the criminal statutes of both the civil 
and military codes. Such a construction provides a logical 
statutory scheme which is not provided by attempting to 
equate the general provision with only one offense of the 
military code, for it provides for equal treatment of all offenses 
which render assistance to the enemy. The activities of the 
appellant are within this construction since they were found 
to constitute public utterances which were the very opposite 
of honest criticism and were made with the intention of pro- 
moting the interests of the enemy. Such activity is within 
the definition of the offense proscribed by 18 US.C. 2388. 


Il. The forfeiture statute is constitutional 


The forfeiture statute does not impose punishment in the 
constitutional sense. ‘The concern of Congress in passing the 


statute was to insure that the veterans who would receive 
benefits were proper recipients of the public bounty. To ac- 
complish this objective, Congress attached many conditions 
of eligibility to the enjoyment of veterans’ benefits, one of 
which is provided by the statute in question. As the statute 
bears a rational connection to the purposes of the legislation of 
which it is a part, it does not impose punishment, Flemming v. 
Nestor, 363 US. 603. This being so, it does not violate Article 
TH; Section 2, or the Sixth Amendment of the Constitution 
and does not operate as a bill of attainder. 

The forfeiture statute is not violative of the Fifth Amend-' 
ment. Veterans benefits are gratuities and not property 
within the sense of the due process clause. In any case, the 
statute functions as a standard of eligibility, as already. noted, 


and is not arbittary, discriminatory, or unreasonable. The 


statutory construction discussed in Part II provides the nec- 
essary standards, and the statute is not vague or indefinite. 
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The Forfeiture Statute as construed and applied does not 
violate the First Amendment. The Board of Veterans Ap- 
peals, in construing the phrase “rendering assistance to an 
enemy,” required acts, done intentionally with realization as 
to the consequences, the natural and probable effect of which 
would be benefit to the enemy. The Board’s action was based, 
not on a finding of critical speech and writings, but that such 
utterances were acts calculated and intended to aid the enemy. 
Such utterances are not protected by the First Amendment. 


IV. The procedure followed by the Administrator in forfeit- 
ing appellant’s benefits were proper : 


Appellant was accorded a full hearing and, prior to the hear- 
ing, was given notice of the claims of the Government with a 
detailed summary of the evidence against him. Appellant had 
sufficient information to defend against the forfeiture under 
38 U.S.C. 3504. The evidence detailed and examined by the 
Board was substantial and within the discretion provided the 
Administrator by the phrase “on evidence satisfactory to the 
Administrator’ in the forfeiture statute. 


ARGUMENT 


I. THE DISTRICT COURT HAD NO JURISDICTION TO 
ENTER AN ORDER IN THIS ACTION 


The District Court had no jurisdiction over the present 
action for two reasons: (1) judicial review of the decisions of 
the Administrator of Veterans Affairs concerning matters re- 
lating to disability compensation is precluded by the provisions 
of the Tucker Act, 24 Stat. 505, now 28 U.S.C. 1346, and by 
the Finality Statute, 38 U.S.C. 1la-2 (1940), now codified as 
38 U.S.C. 211-a; and (2) thisis a suit against the United States. 
without its consent. 


A. Judicial Review is precluded by the provisions of the 
Tucker Act and the Finality Statute 

In enacting the Judicial Code, the Tucker Act of 1887, 24 

Stat. 505, conferring on the district courts jurisdiction con- 

current with the Court of Claims, Congress granted jurisdic- 
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tion to the Court of Claims and the district courts of: “all 
claims founded upon the Constitution of the United States 
or any law of Congress, except for pensions * * *” (Sec. 1, 
24 Stat. 505; emphasis added).” This exclusion of pension 
claims from the jurisdiction of the courts has been carried 
forward to the present jurisdictional statutes. 28 U.S.C. 
1346(d) states that “the district courts shall not have juris- 
diction under this section of (1) Any civil action or claim for 
a pension.” A similar provision, 28 U.S.C. 1501, withholds 
such jurisdiction from the Court of Claims. Appellant’s claim 
for restoration of his disability compensation payments con- 
stitutes a claim for a pension within the meaning of the Tucker 
Act. The Court of Appeals for the Fasaa Circuit has held that 
“there can be no question but that a claim for disability com- 
pensation is a claim for a pension within the meaning of this 
provision.” Smith v. United States, 57 F. 2d 998, 999 (C.A. 4). 
Cf£. Turner v. United States, 237 F. 2d'700 (C.A. 8); Morgan v. 
United States, 115 F. 2d 426 (C.A. 5). See also Dismuke v. 
United States, 297 US. 167; United States v. Hall, 98 U.S. 348, 
350.° The courts have refused to make an exception to this 


well established jurisdictional rule in cases involving attacks 
on the withholding of benefits which had been previously 
awarded to the claimant, Smith v. United States, Morgan v. 
United States, both supra, and such a holding is consistent with 
the rationale of the rule excluding claims for pensions from the 


In refusing to give the courts jurisdiction over pension matters, Congress 
was giving recognition to the prevailing law as it had been decided by 
the Supreme Court. See, for example, Decatur v. Pauling, 39 'U.S. 497; 
Teller v. United States, 107 U.S. 64. For an expanded discussion on the 
historical development of this practice, see the statement of the Solicitor 
of the Veterans Administration, “The Question of Judicial Power in Re- 
lation to Grant of Pensions and Other Gratuities”, reprinted at pages 
1973-1981 of Hearings on “Judicial Review of Compensation and Pension 
Claims” before the Subcommittee of House Committee on Veterans’ Affairs, 
82d Congress, 2d Session (H.R. 350, H.R. 468, H.R. 2442, and H.R. 6777) 
May 6, 1952. 

*This was the understanding of Congress, for when consideration was 
being given to legtsiation to provide reviewability of the Veterans Ad- 
ministration’s decisions as to claims for monetary benefits, the proposed 
bill included an amendment of 28 U.S.C. 1%46(d)1. H.R. 6777, 82d Con- 
gress, 24 Sess, reprinted at p. 1963 of the Hearings cited in note 7 stpre. 
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district court’s jurisdiction as expressed over a century ago 
in Decatur v. Pauling, 39 U.S. 497, 516. 
dn addition to the general exclusion of jurisdiction provided 
by the Judicial Code, Congress has specifically withheld the 
power of judicial review from actions of the Administrator of 
Veterans Affairs by providing in the Finality Statute, Section 
11 of the Act of October 17, 1940, 54 Stat. 1197, 38 U.S.C. 
lla-2, now 38 U.S.C. 211(a), that (with exclusions not here 
applicable) : 
* * * the decisions of the administrator on any question 
of law or fact concerning a claim for benefits or pay- 
ments under any law administered by the Veterans Ad- 
ministration shall be final and conclusive and no other 
official or court of the United States shall have power or 
jurisdiction to review any such decision. (Emphasis 
added.) 


It has been established that these provisions withdraw from 
the jurisdiction of the courts every final decision of the Admin- 
istrator in regard to the granting or denial of initial claims for 
benefits. See e.g. Turner v. United States, 237 F.2d 700 (C.A. 
8); Wilkinson v. United States, 242 F. 2d 735 (C.A. 2); Magnus 
v. United States, 234 F. 2d. 673 (C.A. 7); Van Horne v. Hines, 
74 App. D.C. 214, 122 F. 2d 207, certiorari denied, 314. U.S. 689; 
Wellman v. Whittier, 104 U.S. App. D.C. 6, 259 F. 2d 163. The 
only exception to non-reviewability has been that created by 
this Court’s decision in Wellman v. Whittier, supra, holding 
that the statute did not apply to decisions of the Administrator 
forfeiting benefits under 38 U.S.C. 728, now 38 U.S.C. 3504(a). 
Appellee urges that the Court take the opportunity offered by 
the present action to review the Wellman decision and respect~ 
fully submits that, insofar as it holds the Finality Statute in- 
applicable to forfeitures under the section in question, that 
decision should be overruled. 

The intent of Congress in passing the nonreviewability 
statute was expressed in the Report of the Senate Committee 
as follows: “Section 11 provides for the finality of decisions 
made by the Administrator of Veterans Affairs on questions 
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relating to claims made under any of the laws administered 
by the Veterans Administration. The purpose of this section 
is to provide for the uniform application of the rule which is 
now applicable in the case of most such claims.” * (Emphasis 
supplied.) Report of the Committee on Finance of the 
United States Senate, 76th Cong., p. 11. As this Court has 
pointed out in Van Horne v. Hines, supra, the Veterans Ad- 
ministration sponsored this legislation in response to a prior 
decision of the Court, Hines v. United States, 70 App. D.C. 
206, 105 F. 2d 85, holding that the courts had the power to 
review a decision of the Administrator forfeiting benefits al- 
ready awarded. The legislation, in the words of this Court, 
was to “stop up the gaps created by that decision.” 122 F. 2d 
at 209. It seems clear, therefore that Congress fully intended 
the legislation to apply to the forfeiture of previously awarded 
benefits. Further substantiation is found in the fact that the 
Committee on Veterans Affairs of the House gave consideration 
in 1952 to bills designed to provide judicial review of compen- 
sation and pension claims, and the Hearings on this legislation 
contain no references indicating a recognition of any exception 
to the policy of nonreviewability, even though a major part of 
the discussion concerned the reputation and character of the 
Board of Veterans Appeals, and the subcommittee had before 
it an outline of the responsibilities of that Board which listed 
“Forfeiture of rights” as one category of matters within its 
responsibility. Hearing, Judicial Review of Compensation and 
Pension Claims, Subcommittee of the House Committee on 
Veterans’ Affairs, 82d Congress, 2d Session, May 6, 1952, pp. 
1983, 1985-2006. Congressional belief in the applicability of 
Section 211a to forfeitures was recently reaffirmed when the 
amendment to the forfeiture statutes, now codified as 38 U.S.C. 
3503(d), was under consideration. The House reports on the 
proposed legislation state that forfeiture decisions of the Ad- 
ministrator are final and not subject to review in the courts. 
House Report No. 420, 86th Congress, p. 2. It should be em- 
phasized that the report was describing not only forfeitures 
under 38 U.S.C. 715, relating to fraud, but also those under 


* This rule was embodied in 38 U.S.C. 705. 
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38 U.S.C. 728, the section with which we are concerned.” Thus, 
not only is the legislative history and interpretation of the 
finality statute free of any suggestion that Congress meant to 
create an exception to the non-reviewability of the Adminis- 
trator’s decisions in cases involving forfeitures under 38 U.S.C. 
3504(a), it is affirmative support for exactly the opposite con- 
clusion, that no exception was intended. It is difficult to see 
how Congress could have been more explicit in its direction 
that decisions on “any question of law or fact concerning a 
claim for benefits or payments under any law administered 
by the Veterans Administration shall be final.” (Emphasis 
added.) 

The Court based its view of the Finality Statutes as set forth 
in Wellman v. Whittier, supra, on a distinction between 4 
“claim” by a veteran and action taken by the Administrator 
working the forfeiture of an already adjudicated award. As 
authority for this distinction, the Court relied upon the statu- 
tory provision (38 U.S.C. 709, 1952 Ed.) and V.A. regulation 
pursuant thereto (38 C.F-R. 3.26, 1956 Ed.) setting forth the 
procedures for initiating claims,” and on a belief that Congress 


* The legislative history of the finality statute also indicates that Section 
Ja-2 was expressly intended to apply to subsequently enacted statutory 
provisions relating to veterans benefits, such as the forfeiture provision in 
question here. Section 11a-2 was intended, in part, to eliminate the cum- 
bersome practice of enacting a new finality provision in every new veterans’ 
statute, or of enacting in each such new statute a clause extending the ap- 
plicability of the existing finality provisions. See the comments of 
Mrs. Rogers, the Chairwoman of the Veterans’ Committee of the House of 
Representatives, 89 Cong. Rec. 13491. See also Hearings Before a Subcom- 
mittee of the Committee on Finance, United States Senate, 76th Cong., 2d 
Session May 20, 1940, p. 28; S. Rep, No. 2198, 76th Cong., 2d Session, pp. 11- 
12; 86 Cong. Rec. 18383, 13490. It is also pertinent to this question to note 
that the discussion referred to in footnote 7, supra, on the historical devel- 
opment of the doctrine of nonreviewability of compensation claims was be- 
fore the Committee in 1941. The forfeiture statute now codified as 3504a 
was first enacted as Section 4 of P.L. 144 in July 1943. Thus approximately 
two years before the Congress passed the forfeiture statute, they were on 
notice of both the prevailing legal attitude and the attitudes of the Veterans 
Administration concerning nonreviewability. If they had intended Section 
4 of P.L. 144 to be an exception to the “uniform application” of nonreview- 
ability, it can be assured they would have taken some affirmative action 
to insure reviewability. 

“The regulation provides that a Veterans Administration Form (8-526) 
properly executed shall be a “formal claim” for benefits. 
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did not intend to preclude service of forfeiture on the grounds 
expressed 1 in 35042. 

The regulation and statute cited by the Court do not purport 
to define the term “claim” as it is used in section 211(a) or 
anywhere else in Title 38. Their only concern is with the filing 
of initial claims. If regulations are to have a bearing on the 
application of the forfeiture statute, we must also consider 
38 CFR. 19.0 and 19.1 (1956) which provide for the jurisdic- 
tion of the Board of Veterans Appeals. Here, the Adminis- 
trator specifically includes “forfeiture of rights” as one of the 
matters within his jurisdiction over “claims involving benefits.” 
Furthermore, 211(a) also precludes judicial review of Veterans 
Administration action on claims for payments, and not only 
are such claims not covered in the statute or regulation cited 
in Wellman, but, since any payments made could only be based 
on previously awarded benefits, the words a claim for payments 
must have been used with an eye to veterans’ claims other than 
the initial formal claim. A “claim” still continues to be a claim 
when payments are being made. 

As discussed above, there is no authority in the legislative 
history of 211(a) for the view that Congress intended to exclude 
forfeitures under 3504a from its operation. Furthermore, 
analysis of the result of the Wellman holding also works against 
that decision’s finding of Congressional intent. Wellman rec- 
ognized the clear cut authority that any decision as to an initial 
claim is final and unreviewable. But, an initial claim may be 
denied by the Administrator on the grounds set forth in 3504a, 
for that section provides for forfeiture of all accrued or future 
benefits and a determination of such a forfeiture could, of 
course, be made upon a veteran’s initial application for benefits, 
and under the clear weight of authority, such a determination 
would not be reviewable. Yet a forfeiture of benefits worked 
against a veteran who had been receiving payments for a num- 
ber of years would, under Wellman, be reviewable. Thus, while 
one veteran would be denied any benefits without review, 
another would have access to the courts if his benefits are 
terminated for the same reason even though he had already 
received some benefits and despite the fact. that there is every 
possibility that a good portion of his benefits are still being paid 
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to his dependents. The Court should not impute such an 
illogical result to the Congress without specific and clear 
authority for such 2 finding. 

Appellee submits that this Court should return to the clear 
and reasonable interpretation of the finality statute which it 
set out in Van Horne v. Hines, supra: 


* * * (t)his brings us to the single question, whether 
the act on its face shows that Congress meant to with- 
draw from the jurisdiction of the courts every final 
decision of the Administrator in relation to benefit pay- 
ments in the nature of gratuities provided for under the 
act. We think this unmistakable intent is shown by 
the language of the act, and that the plain meaning 
of the words used bring us necessarily to this result, for 
the language is that the court shall not consider or 
review questions of law or fact “concerning a claim 
for benefits or payments”. The words—concerning a 
claim for payments—can have no other meaning than— 
having relation to—such payments, and whatever the 
language of the prayer of the present complaint, the 


obvious purpose of the suit is to require the Administra- 
tor to resume benefit payments to appellant which the 
Administrator had decided appellant has forfeited all 
right to. . (122 F. 2d at 209). 


Though we take the position that the finality statute ap- 
plies to any situation in which the Administrator has taken 
action to forfeit a claim in accordance with 3504(a), the situ- 
ation presented by the forfeiture of appellant’s benefits is one 
which is included within the area of nonreviewability left un- 
disturbed by Wellman. For here, appellant’s disappearance 
and his failure to report for a physical examination had caused 
a prior termination of his benefit payments." The application 
by appellant for (sic) “a re-activating, or re-instating, of (his) 
disability claim and payments” is, therefore, a claim for bene- 

*In the latter case, the Administrator has authority to apportion the 
benefit payments to the veteran’s family. 388 U.S.C. 3504(b). 


* Such termination is authorized by 38 C.F.R. 3.251 and 3.28 set forth 
in note 1, supra, p. 2. 
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fits and payments, and the response of the Administrator 
refusing to reinstate his payments on the grounds that he had 
rendered assistance to the enemy ** was a decision as to & claim 
initiated by the veteran. 259 F. 2d at 169. In both Hahn 
v. Gray, 92 U.S. App. D.C. 188, 203 F. 2d 625, and Sinlao v. 
United States, 106 US. App. D.C. 263, 271 F. 2d 846, the 
petitioner’s benefits had been terminated under existing regu- 
lations, and their actions to have the benefits reinstated were 
considered “claims” within the finality statute. Therefore, 
whether Wellman is overruled in part or not, the present action 
is barred by the nonreviewability provisions of 2112. 


B. This is a suit against the United States without its consent 


Appellant’s suit is, in essence, one against the United States. 
The basic purpose of his action in the district court was the 
restoration of his monthly disability payments, and, while his 
prayers for relief are expressed as attacks on the constitu- 
tionality of the statute and the validity of the administrative 
action taken, in substance and in fact the ultimate relief ap- 
pellant seeks is an order to the Administrator of Veterans 
Affairs requiring the payment of appellant’s benefits, and the 
attacks on the forfeiture statute and the actions of the Ad- 
ministrator are but intermediate steps to obtain payment of 
accrued and future benefits. Payment of such benefits is made 
from monies in the general fund of the Treasury of the United 
States (J.A. 103-104), funds indisputably belonging to the 
United States. The relief sought, therefore, can only be ac- 
complished by obtaining money belonging to the United States. 
This being so, appellant’s suit is a suit against the United 
States. Mine Safety Appliance Co. v. Forrestal, 326 U.S. 371, 
374-375; Ford Co. v. Department of the Treasury, 323 US. 


“The fact that appellant’s request was not made on the Veterans Ad- 
ministration form (8-526), required by 38 C.F-R. 3.26 does not prevent it 
from operating as a “claim”, for 38 C.F.R. 3.27 provides, in pertinent part: 

“3.27. Informal claims. Any communication from or action by a 
claimant on his duly authorized representative, or some person acting 
as next friend of a claimant who is not sui juris, which clearly indi- 
cates an intent to apply for disability or death compensation or pen- 
sion, may be considered an informal claim.” 

“Such a forfeiture decision was, of course, based on the activity of the 
claimant since there was pending a claim by appellant that his benefits 
be reinstated. 
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459, 464; Seiden v. Larson, 88 U.S. App. D.C, 258, 188 F. 2d 
661, 666, certiorari denied, 341 U.S. 950. 

Moreover, since appellant’s suit is one to achieve or control 
the disposition of funds belonging to the United States, the 
fact that it is alleged that the Administrator acted unconsti- 
tutionally and without statutory authority does not change 
its character as a suit against the United States. Mine Safety 
Appliance Co. v. Forrestal, supra; Larson v. Domestic and 
Foreign Commerce Corp, 337 U.S. 682; Boeing Air Transpor- 
tation Inc. v. Farley, 64 App. D.C. 162, 75 F. 2d 765, certiorari 
denied, 294 U.S. 728. In the Mine Safety case, Justice Black, 
speaking for the Court, stated: 

* * * The sole purpose of this proceeding is to pre- 
vent the Secretary from taking certain action which 
would stop payment by the government of money law- 
fully in the United States Treasury to satisfy the gov- 
ernment’s and not the Secretary’s debt to the appellant. 
The assumption underlying this action is that if the 
relief prayed for is granted, the government will pay 
and thus relinquish ownership and possession of the 
money. In effect, therefore, this is an indirect effort 
to collect a debt allegedly owed by the government in 
a proceeding to which the government has not con- 
sented. The underlying basis for the relief asked is 
the alleged unconstitutionality of the Renegotiation 
Act and the sole purpose of the proceeding is to fix the 
government’s and not the Secretary’s liability. Thus, 
though appellant denies it, the conclusion is inescapable 
that the suit is essentially one designed to reach money 
which the government owns. Under these circum- 
stances the government is an indispensable party, Min- 
nesota v. United States, 305 U.S. 382, 388, even though 
the Renegotiation Act under which the Secretary pro- 

to act might be held unconstitutional. Louisiana 
v. Junel, 107 US. 711; Cunningham v. Macon & Bruns- 
wick R. Co., 109 U.S. 446; Hagood v. Southern, 117 US. 
52, 67, 68; In re Ayers, 123 US. 443, 496, 497, 505-507 ; 
Pennoyer v. McConnaughy, 140 US. 1, 9; Wells v. 
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Roper, 246 U.S. 335, 337; see also N.Y. Guaranty & 
Indemnity Co. v. Steel, 134 U.S. 230. In short the gov- 
ernment’s liability cannot be tried “behind its back.” 
Louisiana v. Garfield, 211 U.S. 70, 78. (326 US. at 
374-75.). 


In Larson, the Court stated: 


Of course, a suit may fail as one against the sovereign 
even if it is claimed that the officer being sued has acted 
unconstitutionally or beyond his statutory powers if the 
relief requested cannot be granted by merely ordering 
the cessation of the conduct complained of but will 
require affirmative action by the sovereign or the dis- 
position of unquestionably sovereign property. (337 
US. at 682, note 11.) 

The question of lack of jurisdiction on the basis of sov- 
ereign immunity was passed on by this Court sitting en 
banc in West Coast Exploration Co. v. McKay, 93 US. App. 
D.C. 307, 213 F. 2d 582, certiorari denied, 347 US. 989, involv- 
ing an action against the Secretary of the Interior for allegedly 
acting beyond or in want of statutory authority in a matter 
concerning public land. While the Court was unanimous in 
holding that the district court lacked jurisdiction because the 
action was a suit against the United States, the panel was 
divided as to the method of reaching this result, with the 
majority opinion, concurred in by five judges, holding that 
the district court had preliminary jurisdiction to determine 
the validity of petitioner’s allegations and that lack of juris- 
diction only arose when these allegations were found to be 
without basis. It is appellee’s position, of course, that the dis- 
trict court in the present case lacked even such preliminary 
jurisdiction, and we believe that such @ holding is clearly con- 
sistent with the West Coast case. In reaching the result in 
that case, the majority of the Court set forth the following 
procedure to be followed in determining whether preliminary 
jurisdiction exists: 

The courts solve this problem by accepting at face 
value, for jurisdictional purpose, the assertions of the 
complaint of want of power in the office * * * and 
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by giving the assertions thus accepted their natural 
jurisdictional consequences in respect of who are neces- 


sary parties. 

(213 F. 2d at 593). 
As examples of the operation of this procedure, the Court 
cited Wells v. Roper, 246 US. 335, and Transcontinental and 
Western Air v. Farley, 71 F. 2d 288 (C.A. 2), certiorari denied, 
293 U.S. 608, with the following explanation: 


In the Farley case the same jurisdictional method 
resulted in holding the government was a necessary 
** * Accepting [the assertion of the com- 
plaint] at face value for jurisdictional purpose, the con- 
sequence was that if Farley was without power to cancel 
the contracts the government was bound to perform 
them, therefore, it was a necessary party; and it was 
so held. Again in the Roper case the same result was 

reached on similar facts and for the same reason. 

(213 F. 2d at 593). 

Taking sppellant’s assertions as true, the consequence is that 
the Veterans Administrator was without power to cancel. ap- 
pellant’s payments and the government would have to resume 
payment; therefore, the United States is a necessary party to 
the action since the suit is against the United States. This con- 
tention is also consistent with the result in West Coast, for the 
complainant’s assertions therein amounted to a charge that he 
held title to the public land involved and the Secretary’s 
action was sought to be enforced was purely ministerial. 
This is pointed up by the fact that two judges who concurred 
in the majority opinion gave a concurring opinion which held 
that a court would have preliminary jurisdiction because the 
complaint had requested enforcement of purely ministerial 
acts, which acts, of course, the courts have power to compel. 
In the present case, there is no allegation that appellant has 
any legal title to the funds in the Treasury, nor could there be, 
since veterans have no vested right in a gratuity-type benefit, 
Teller v. United States, 107 U-S. 64, 68, and disability compen- 
sation is such a gratuity, Lynch v. United States, 292 US. 571 
577. Nor is there any allegation that the Administrator per- 
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forms purely ministerial tasks in handling benefits—indeed, 
what is sought is review of a discretionary act forfeiting ap- 
pellant’s benefits. 

Appellant’s suit then is a suit against the United States and 
as such cannot be maintained without the consent of the United 
States to be sued. Lynch v. United States, 292 U-S. 571, 581. 
Such consent must be expressed and may not be implied, Acker 
v. United States, 226 F. 2d 575, 578 (C.A. 5), and must be ex- 
plicity given. Cyrus v. United States, 226 F. 2d 416, 417 
(C.A. 1). Not only has Congress not expressed any consent 
to be sued on causes of action arising from veterans benefits, 
but, as discussed above, they have taken affirmative efforts to 
preclude such suits by limiting the jurisdiction of the courts 
and providing for the unreviewability of decisions of the Ad- 
ministrator of Veterans Affairs. 

Appellant’s claim has a dual aspect. As a suit to have the 
Court order the resumption of payments it is outside of the 
jurisdiction of a district court. 28 U.S.C. 1346(d) (supra, 
p. 10). The other aspect is the claim for a declaratory judg- 
ment that he is entitled to the payments notwithstanding the 
administrative decision, which is alleged to be illegal and 
unconstitutional. 

As concerns jurisdiction of the court, the difference between 
the two aspects of the complaint is one of shadow and not of 
substance. In practical effect there is no difference between an 
order to pay and an equally binding judgment that it is il- 
legal to withhold payment. 

To render judgment in a suit affecting the property of the 
United States, the district court must find authority in a 
statute, for Congress alone has the authority to dispose of the 
property of the United States, and it is Congress which created 
the district court and defined its jurisdiction. Constitution, 
Article I, Sec. 8(9); Article III, Sec. 1; Article IV, Sec. 3(2); 
Garvin v. Kogler, 272 Fed. 442 (C.A. 3); Albert v. Brownell, 
219 F. 2d. 602 (C.A. 9). 

As to jurisdiction under the Declaratory Judgment Act to 
review the judgment of the district court, since the court did 
not have jurisdiction of a suit by appellant torecover a pension, 
28 U.S.C. 1346(d), it could not do indirectly, by declaratory 
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judgment, what Congress has forbidden it to do directly. Di 
Benedetto v. Morgenthau, 80 US. App. D.C. 34, 148 F. 2d 228, 
225, certiorari denied, 326 U.S. 686; United States ex rel. Jordan 
v. Ickes, 79 U.S. App. D.C. 114, 143 F. 2d 152, certiorari denied, 
320 U.S. 801; Calderon v. Tobin, 88 U.S. App. D.C. 134, 187 
F. 2d 514, 516, certiorari denied, 341 U.S. 935. This would 
seem to follow from the established rule that the Declaratory 
Judgment Act “has not given the courts jurisdiction over any 
controversy that would not be within their jurisdiction if af- 
firmative relief were being sought.” Putnam v. Ickes, 64 US. 
App. D.C. 339, 78 F. 2d 223, 226. And see, Skelly Oil Co. v. 
Phillips Petroleum Co., 92 U.S. App. D.C. 131, 203 F. 2d 225; 
Hanes v. Pace, 92 U.S. App. D.C. 131, 208 F. 2d 225.** 

Nor may the appellant base jurisdiction on the Adminis- 
trative Procedure Act, for that statute withholds jurisdiction 
where: (1) statutes preclude judicial review; or (2) agency 
action is by law committed to agency discretion. In the pre- 
sent situation, as we have shown, Section 21la of Title 38 
precludes review, and the language of that Section and of 
Section 3504—“upon evidence satisfactory to the Administra- 
tor’—are persuasive that Congress intended to confide the 
decision of such claim, “initial” or not, to the discretion of the 
Administrator. Cf. Schilling v. Rogers, 363 U.S. 666; McGrath 
v. Zander, 85 U.S. App. D.C. 334, 177 F. 2d 649. We are not 
to assume that “Congress must always contemplate judicial 
review of erroneous agency action.” American and European 
Agencies v. Gilliland, 101 U.S. App. D.C. 104, 246 F. 2d 95, 97, 
certiorari denied, 335 U.S. 884. 

The present action should be returned to the district court 
with an order to dismiss for lack of jurisdiction.” 


*7¢ there were jurisdiction for a declaratory judgment, it would seem 
to be in order for a plaintiff who has secured such a judgment to proceed. 
under Section 2202 of Title 28 for further relief. Either he can obtain 
such relief, or he has obtained a judgment which fs not enforcible. 

7 Appellee also contends that this is the proper disposition of the case 
even if the Court finds that the lower court had preliminary jurisdiction. 
As discussed in points II and III, infra, the Administrator's action was 
authorized by statute and was constitutionally valid. This being so, the 
case is one against the United States within the meaning of West Coast 
Ezploration Co. v. McKay, supra, and in accordance with the authority 
of that case must be returned to the district court for dismissal. 
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Il. THE ADMINISTRATOR'S ACTION FORFEITING 
APPELLANT'S ‘BENEFITS WAS AUTHORIZED BY 
38 U.S.C. 3504 


A. The proper interpretation of the phrase “rendering 
assistance to an enemy” 


When this case was before the Supreme Court on direct 
appeal from the three judge statutory court, it was conceded 
in our motion to dismiss that the case presented substantial 
issues including the question of the proper interpretation of 
the phrase “rendering assistance to an enemy of the United 
States or of its allies” as it is used in the forfeiture statute, 
38 U.S.C. 3504(a). This question of statutory construction 
was not fully presented to the court below, and the district 
court did not reach the question other than to hold that the 
phrase constituted a separate and different ground for for- 
feiture rather than being, as appellant contended, merely de- 
scriptive of the nature of the offenses of mutiny, treason, and 
sabotage. (J.A. 133-134) 

The Government’s motion to dismiss raised the possibility 
that Congress intended the term “rendering assistance to an 
enemy of the United States or its allies” to refer to the of- 
fenses described in Article 81 of the Articles of War of 1920 
and 1948 (“relieving, corresponding with or aiding the en- 
emy”) or the current successor provision, Article 104 of the 
Uniform Code of Military Justice (1950) (“Aiding the 
Enemy”). Appellant has taken the position that Congress 
intended the phrase to describe only activity which was crimi- 
nally punishable and that the offense encompassed within 
“rendering assistance to the enemy” can only be the offenses 
described in Article 104, UCMJ, 10 U.S.C. 904. 

In our view, the question of statutory construction involved 
in the case is a substantial one. As we see it, there are 
three possible constructions that could be given to the term 
“rendering assistance to an enemy” as that term is used in 
the statute. 

1. One possible meaning of the term is that it is a general 
provision designed to cover all activity during wartime which 
could be deemed by the Administrator as the rendering of 
assistance to an enemy, including but not limited to conduct 
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embracing all the elements of a criminal act. This is the con- 
struction of the statute adopted by the Veterans Adminis- 
tration. 

The Veterans Administration is of the view that the ways 
in which a person can render assistance to an enemy of this 
country are so numerous that all could not possibly be visual- 
ized or contemplated in advance by the Congress. Thus, it 
appeared logical to the Veterans Administration, which pro- 
posed the legislation that became Public Law 144, 78th Con- 
gress, and to the Congress, to define what it considered to be 
disqualifying conduct on the part of persons seeking veterans’ 
benefits by reference to some well-established offenses of a 
disloyal nature and the use of broad language—leaving to the 
discretion of the Administrator the determination of when 
and under what circumstances that assistance was substantial 
enough to constitute a disqualification for veterans’ gratuities. 

In short, the position of the Veterans Administration is 
that Congress left to the Administrator the power to deter- 
mine what conduct amounted to “rendering assistance” in a 
particular case. This interpretation of the statute obviously 
would raise serious constitutional questions under the First 
Amendment. 

2. The most limited interpretation of the statute would be 
to hold that “rendering assistance to an enemy” was a refer- 
ence solely to the “aiding the enemy” offense described in 
Article 104 of the Military Code, supra. This construction is 
urged by appellant (Br. 46). 

Article 104 of the U.C.M.J. (1950) provides: 


Any person who— 

(1) aids, or attempts to aid, the enemy with 
arms, ammunition, supplies, money, or other thing; 
or 

(2) without proper authority, knowingly har- 
bors or protects on \gives intelligence to, or com- 
municates or corresponds with or holds any 
intercourse with the enemy, either directly or 
indirectly ; 

shall suffer death or such other punishment as a court- 
martial or military commission may direct. 
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Appellee concedes that if the statute is construed so as to 
equate “rendering assistance to the enemy” solely with the 
Military Code offense of “aiding the enemy,” then the action 
of the Administrator could not stand. This is because the 
military offense of aiding the enemy has been construed to be 
limited to such conduct as furnishing material aid, such as 
guns or ammunition, the furnishing of information, and so 
forth. 

However, for reasons discussed later, we think that limiting 
the term “rendering assistance to an enemy” solely to the 
Military Code offense of “aiding the enemy” would not be the 
most reasonable construction of the statute. 

3. The third possible construction, and the one which in 
our view has most support, is that the Congress, in adopting 
the phraseology of “rendering assistance to an enemy,” was 
referring to all criminal offenses, both civil and military, which 
can be committed in time of war and which render assistance 
to the enemy. The term “rendering assistance to an enemy of 
the United States or its allies” is sufficiently broad to embrace 
all of the subversive activities condemned by the military and 
criminal codes of the United States, such as espionage (18 
US.C. 798, 794); photographing, etc., defense installations 
(18 U.S.C. 791, 795, 796, 797); possession of property in aid 
of an enemy (18 U.S.C. 975); subversive activities affecting 
the armed forces during war (18 US.C. 2388), and the other 
offenses now specifically referred to in 38 U.S.C. 3505 (Supp. 
I); however, if the term is restricted to the matters proscribed 
by former Article of War 81 (104), then the statutory scheme 
would be incomplete and Congress would be put in the position 
of requiring a forfeiture for “guilt” of only four offenses, while 
failing to require it for any of the other acts of a treasonable 
or subversive character. This would impute to Congress an 
intent to discriminate between veterans without any logical 
reason. The construction we urge is, in our view, consistent 
with the manifest purpose of the statutory scheme. 

The legislative history of Section 4 of Public Law 144, which 
first enacted 3540, is very slight. The only reference to that 
section in the hearings on Public Law 144 constitutes nothing 
more than a restatement of the section, House Committee on 
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World War Veterans’ Legislation. Hearings, 78th Congress, 
1st Session on H.R. 790, H.R. 986 and H.R. 2708, May 13 and 
14, 1943, p. 19. The Senate and House Reports only provide 
a similar restatement of Section 4, House Report 463, 78th 
Congress, 1st Sess. p. 10; Senate. Report 403, 78th Congress 
1st Sess. p. 8. The only reference to Section 4 in the Con- 
gressional Record appears on page 6212 of Volume 89 report- 
ing the remarks of Rep. Cunningham that “Section 4 provides 
that any person found to be guilty of mutiny, treason, sabotage, 
or aiding the enemies of the United States shall forfeit (all) 
veterans benefits.” The legislative history does, however, in- 
dicate that H.R. 2703, which was enacted as Public Law 144, 
was drawn up by the Veterans Administration, Hearings, supra, 
p.2. In presenting the bill, General Hines, then the Veterans 
Administrator, also submitted a letter which included a sum- 
mary of Sections 1 through 8 and which stated, in part: “Sec- 
tions 1 through 8, . . . provide for forfeiture of certain bene- 
fits as to persons found guilty of certain offenses.” Hearings, 
supra, p. 2. Both the Senate and House Reports referred to 
above quoted this summary. The first instruction promul- 
gated by the Veterans Administration on Section 4 provided, 
in part: 
As to any person not beyond the jurisdiction of the 
United States courts, no forfeiture for any offense 
stated in section 4 will be declared except upon con- 
viction in a court of competent jurisdiction, or other- 
wise after full notice, and hearing with representation 
by counsel, if desired, and only upon approval by the 
Administrator of Veterans Affairs. Proof beyond a 
reasonable doubt is required. Pending trial or hearing 
benefits may be suspended or apportioned, or both, and 
if forfeiture be finally determined it shall be effective as 
of the date of last payment. If in any cases wherein 
forfeiture for such offense has been declared the person 
shall be later tried and found not guilty of the same 
offense—other than by failure of the suit because of 
the statute of limitations—the forfeiture may be lifted 
as of its effective date, but any apportioned payments 
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made in the meantime shall be valid. 38 CFR, 1943, 

Supp, pp. 1940-1942; 8 Fed. Reg. 17330. (Emphasis 

supplied) 
Thus, the evidence which does exist as to the intent of Congress 
when Section 4 was passed would indicate that they had “of- 
fenses” in mind and that the Veterans Administration, which 
drew up the legislation, provided in its instructions for an ap- 
plication of the section indicating an interpretation embracing 
only activity of the nature defined by applicable sections of 
the criminal code. 

Further indication of Congressional understanding of the 
Forfeiture Statute is provided by the amendment to 3504a 
which is now codified as Sections 3503(d), 3504(e), and 3505 
of Title 38 U.S.C. The Senate Report on the proposed amend- 
ment quotes a letter from the Veterans Administrator which 
states: “Forfeiture is a permanent bar to benefits unless the 
guilty person is granted a Presidential Pardon.” Senate Re- 
port No. 664, 86th Congress, 1st Sess. p. 2. The House Re- 
port makes a similar observation, House Report No. 420, 86th 
Congress, 1st Sess., p. 2. While not conclusive, this would in- 
dicate again that activity not described by the criminal code 
was not considered to be within 35042. Further, 38 U.S.C. 
3503(d) prevents forfeiture from being worked against in- 
dividuals who are residing in, or are a domiciliary of, the 
United States unless such status ends before “the expiration 
of the period during which criminal prosecution could be in- 
stituted.” In practical application this would mean that a 
veteran whose acts were not of a character defined in the 
criminal code would face termination of his benefits at any 
time that he ceased being a resident or domiciliary of a state, 
while a veteran whose acts were of a character defined by the 
criminal code could not have his benefits terminated after a 
statutory period had run. Such an illogical statutory scheme 
would be avoided, of course, had Congress intended 3504a to 
refer to criminally defined activity. Finally, since forfeiture, 
under Section 3505, is worked against veterans who are domi- 
ciliaries or residents only upon conviction of enumerated of- 
fenses, all of which are clearly included within those that 
would result in rendering assistance to the enemy, and since 
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Congress: left 3504a in effect to cover veterans not residents, 
etc., such a procedure is a consistent statutory scheme only if 
Congress had intended 3504a similarly, to include activity 
which was defined by specific offenses. This would also be 
consistent with the obvious intent of Congress in amending 
the forfeiture provisions to provide stricter standards for ter- 
mination of benefits to be applied to veterans who are residents 
or domiciliaries but to leave administrative forfeiture, which 
had applied in the past to all veterans, in effect as to others. 

Moreover, interpretation of the statute in such a way as to 
embrace all criminal offenses which logically render assistance 
to the enemy avoids the serious constitutional question which 
would be raised by the broad construction urged by the Vet- 
erans Administration. The words “rendering assistance to an 
enemy of the United States or its allies,” while they may have 
@ meaning in and of themselves, do not have any history of 
either legal or legislative interpretation which would give the 
Veterans Administrator a clear standard to follow in deter- 
mining what activity is included, nor, under V.A.’s view are 
there any guide lines provided by Congress on which the Ad- 
ministrator may rely. Thus, in contrast to the terms, treason, 
mutiny, and sabotage, which have a gloss of prior judicial in- 
terpretation, and a delineation of their elements in the criminal 
eode, the term “rendering assistance” would provide the Ad- 
ministrator with virtually unlimited discretion in applying the 
forfeiture statute2* Such a construction would raise a very 
serious danger that the forfeiture statute is void due to vague- 
ness. This danger only arises, of course, if Congress attempted 
to provide the Administrator with the authority to include acts 
other than those which are defined by the criminal code. For, 
if Congress intended forfeitures to be based on an administra- 
tive determination that a veteran is guilty of a certain category 
of offenses subject to definition by the criminal code, Congress 
has provided the necessary guidelines to the Administrator, 
and the words “rendering assistance to the enemy” have a 


* There is, of course, a wide latitude granted administrative agencies in 
the interpretation of the statutes within their jurisdiction, but, the usual 
rationale for such discretion is the expertise and specialized knowledge of 
the agencies, and this rationale is not applicable to the task of defining 
“rendering assistance to the enemy.” 
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definitive and clear meaning by reference to the criminal code. 

Appellant takes the view that the phrase, rendering assist- 
ance to an enemy, was only intended to include the military 
code offense, now defined in Article 104. Although this inter- 
pretation avoids certain of the constitutional questions, we be- 
lieve it unnecessarily limited. Predecessor statutes to P.L. 144 
had provided that if a person was “discharged or dismissed” 
from the military or naval forces on the ground that he is an 
“enemy alien, conscientious objector, or a deserter”, (or as 
guilty of mutiny, treason, spying) or “as guilty of * * * any 
offense involving moral turpitude, or willful and persistent mis- 
conduct”, such administrative action of the service department 
would “terminate” insurance and “bar” all rights to compensa- 
tion.” This section was reenacted as Section 23 of the World 
War Veterans Act, 1924, and was brought forward as 38 U.S.C. 
447 of the 1952 Code covering World War I veterans and later 
adopted for World War II veterans by 38 U.S.C. 707. Public 
Law 144 was new legislation, made no change in either section 
and such sections are now embraced with slight modification in 
the present Code as 38 U.S.C. 3103.” There is, therefore, in 
our view, no ancestral relationship between Section 4 of Public 
Law 144 and the predecessor statutes barring veterans benefits 
on account of conviction by court-martial for mutiny, treason, 
spying, etc.; and if Congress had intended to make violation of 
Article of War 81 a ground of disqualification for veterans’ 
benefits, an amendment to 38 U.S.C. 447 and 707 would have 
been the logical way to do it, since such sections dealt alto- 
gether with men in the service and subject to the Articles of 
War. 


*P.L. 175, 65th Congress, 40 Stat. 609, enacted June 25, 1918. 

* «The discharge or dismissal by reason of the sentence of a general court- 
martial of any person on the ground that he was a conscientious objector 
who refused to perform military duty or refused to wear the uniform or 
otherwise to comply with lawful orders of competent military authority, 
or as a deserter, or of an officer by the acceptance of his resignation for 
the good of the service, or (except as provided in subsection (c)) the dis- 
charge of any individual during a period of hostilities as an alien, shall bar 
all rights of such person under laws administered by the Veterans Admin- 
istration based upon the period of service from which discharged or dis- 
missed.” (38 U.S.C. 3103(a).) 
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Since then-existing law effectively barred benefits to persons 
in service found guilty by a court-martial of “mutiny, treason, 
spying and desertion” and administrative discharge for being 
an alien, a conscientious objector, refusing to wear the uniform 
or being a deserter was @ part of the basic scheme” of the 
Congress for determining eligibility for gratuitous benefits at 
the time Public Law 144 was enacted, it should be presumed 
that the Congress intended to supplement then-existing law so 
as to reach veterans who could not be subjected to court-martial 
trial, and since of the three offenses included (mutiny, treason, 
and sabotage), only “munity” is a court-martial offense, ¢0 
nomine, it would not seem that Congress intended the fourth 
(“rendering assistance to an enemy”) to be a court-martial 
offense. It seems to us most logical that if Congress intended 
that the rights of a veteran who had assisted an enemy of the 
United States in any one of the ways covered by Article of 
War 81 should be forfeited, it also intented that one who had 
been guilty of “spying” or other serious subversive action, 
perhaps beyond the reach of both civil courts and courts- 
martial, should not be permitted to draw compensation or 
pension from the United States.* 


B. The forfeiture of appellant’s benefits was within the 
Administrator’s statutory authority 


It is our view then, that Congress, in providing the Adminis- 
trator with the statutory authority to forfeit benefits on the 
basis of rendering assistance to the enemy, meant to establish 
guidelines for the interpretation of that phrase by reference to 
the applicable sections of the criminal statutes of both the 


2 38 U.S.C. 447, 707, 727, 728, 812. 

™ Also, there was no offense of “rendering assistance to an enemy of 
the United States” in the military laws of the United States in 1943, and 
there never has been. The offense described in Article of War 81, which 
was in effect in 1943, was entitled “Relieving, Corresponding With, Or 
Aiding the Enemy”; and it is noteworthy that neither the word “aid” nor 
the word “assist” was used in describing the substantive offense as it was 
known at the time of the passage of Public Law 144. The words “aids 
or attempts to aid” were substituted for “relieves or attempts to relieve” 
when the Uniform Code of Military Justice was enacted in 1950 (64 Stat. 
107). 
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civil and military codes. If this is so, the forfeiture of appel- 
lant’s benefits, on the basis of the evidence as found by the 
Board of Veterans Appeals, could be found to be within the 
Administrator’s statutory authority. 

The evidence which the Board considered was composed of 
numerous public utterances made by the appellant during the 
period of the Korean War." The Board found that appellant 
made these utterances with the purpose of “inciting others 
to oppose prosecution of the war so as to strengthen Commu- 
nism throughout the world and relatively weaken the Govern- 
ment of the United States” (J.A. 56); and advocated policies 
intended to “foster and advance the cause of foreign powers in- 
cluding nations with which we were then at war” (J.A. 58). 
The Board further found that appellant’s acts were aimed at 
“weakening to the maximum extent possible the strength and 
position of our country and promoting the cause of our ene- 
mies” (J.A. 60). The Board thus found that the obviously dis- 
torted statements made by appellant were uttered with the in- 
tent to promote the success of the enemies of the United States. 
Such activity is within the definition of sedition as set forth in 
18 U.S.C.A. 2388: 

Whoever, when the United States is at war, willfully 
makes or conveys false reports or false statements with 
intent to interfere with the operation or success of the 
military or naval forces of the United States or to pro- 
mote the success of its enemies; or 

Whoever, when the United States is at war, willfully 
causes or attempts to cause insubordination, disloyalty, 
mutiny, or refusal of duty, in the military or naval forces 
of the United States, or willfully obstructs the recruit- 
ing or enlistment service of the United States, to the 
injury of the service— 

If our construction of the statute is correct, the Administra- 
tor was within the standards set by Congress for forfeitures 
under 38 U.S.C. 3504, for the activities which were held to 

™The public utterances which appellant made and the statements therein 


are set forth at pages 25 to 36 of the Joint Appendix and are outlined at 
pages 4 to 5, of the statement, supra. 
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render assistance to an enemy are within that term as intended 
by Congress.** 


IIL THE FORFEITURE STATUTE IS CONSTITUTIONAL 
A. The forfeiture statute does not constitute punishment 


Essential to appellant’s attack on the constitutionality of the 
statute on the ground that it operates as a Bill of Attainder 
and that it violates Article III and the Sixth Amendment is, 
of course, his characterization of the statute as imposing pun- 
ishment. This, however, is not the case. Rather, the statute 
operates to set reasonable standards of qualification and eligi- 
bility governing the granting of veterans’ benefits. 

The touchstone to the question of whether legislation im- 
poses punishment has not changed since it was set forth in 
Cummings v. Missouri, 4 Wall. 277, 320: “The deprivation 
of any rights, civil or political, previously enjoyed, may be 
punishment, the circumstances attending and the causes of the 
deprivation determining this fact.” The Supreme Court in 
recent years has had several occasions to weigh fact situations 


in order to determine the existence of “punishment”. See, 
e.g., United States v. Lovett, 328 US. 303; Galvan v. Press, 
347 U.S. 522; Perez v. Brownell, 356 US. 44; Trop v. Dulles, 
356 U.S. 86; Fleming v. Nestor 363 U.S. 603. In Trop, the 
Chief Justice set forth the criteria used in these situations 
as follows: 


In deciding whether or not a law is penal, this Court has 
generally based its determination upon the purpose of 

the statute. If the statute imposes a disability for the 
purpose of punishment—that is, to reprimand the 
wrongdoer, to deter others, etc.—it has been considered 

penal. But a statute has been considered non-penal if 

it imposes a disability, not to punish, but to accomplish 

* Also significant is the fact that the second opiztion of the Board of 
Appeals, while it appeared to have the broad construction of the statute 
advanced by the Veterans Administration (J.A. 91-93), in addition ‘to 
supporting the prior findings also found that appellant’s purposes included 
“artving a wedge between the people and thoée in charge of the adinin- 
istration of our Government and the prosecution of our militaty’ efforts”, 
(J.A. 89) and characterized his activity as “seditious efforts” (J.A. 88). 
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some other legitimate governmental purpose. The 
Court has recognized that any statute decreeing some 
adversity as a consequence of certain conduct may have 
both a penal and non-penal effect. The controlling 
nature of such statutes normally depends on the evident 
purpose of the legislature. (356 US. 86, 96.) 


‘And see DeVeau v. Braisted, 262 U.S. 144, 160; Fleming v. 
Nester, supra, at p. 613 et seq. 


The forfeiture provision here in question is part of legisla- 
tion designed to provide benefits of various kinds to veterans. 
The underlying concept of all veterans benefits is, of course, 
the recognition of service rendered the country by individuals 
in the armed forces, and it is implicit in such a concept that 
benefits be limited only to deserving veterans whose activity 
was not inconsistent with the status forming the basis of the 
benefits. To this end Congress established numerous qualifi- 
cations on the enjoyment of veterans’ benefits. For example, 
the definition of the term “veteran” excludes those released 
from the service under dishonorable conditions, 38 US.C. 
101(2) ; a disability will not be held to have been contracted in 
the line of duty and thus compensable, if, at the time it was 
contracted, the person was a deserter, away without leave or 
was confined under various conditions (38 U.S.C. 105); and, 
all rights are barred to any veteran who was dismissed from 
the service by the sentence of a general court martial, or who 
was a deserter, or by an officer who resigned for the good of the 
service (38 U.S.C. 3103-a). In brief, Congress, in providing 
for veterans’ benefits, imposed conditions insuring that public 
funds would be expended to pay only those individuals within 
a classification consistent with the basic objective of the bene- 
fits. Of course, the Federal Government “may set and impose 
reasonable conditions relevant to the federal interest in 
the * * * project [there involved] and to the over-all 
objectives thereof.” Ivanhoe Irr. Dist. v. McCracken, 357 US. 
275, at 295. 

The forfeiture statute in question was first enacted as Sec- 
tion 4 of Public Law 144, 1943, 57 Stat. 555. The purpose of 
the legislation as stated was to “provide for more adequate and 
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uniform administration of veterans’ laws.” At the time it was 
enacted, the predecessor provisions of what is now 38 U.S.C. 
$103-a, discussed above, were already in effect, having been 
enacted by Section 29 of Public Law 175, June 1918, 40 Stat. 
609. This section barred benefits to persons dismissed from 
the service on the basis that they were enemy aliens, conscien- 
tious objectors, deserters, or were guilty of mutiny, treason, 
spying, or any offense involving moral turpitude or willful mis- 
conduct. It would appear clear that to provide that an indi- 
vidual who deserts, or who is dismissed from the service on the 
other grounds thus enumerated, should not be eligible for vet- 
erans benefits is a reasonable condition of eligibility. This is, 
of course, because such an individual’s activity has been incon- 
sistent with the classification which formed the basis for the 
benefits. Certainly, such individuals were not the type of vet- 
erans Congress had in mind as the objectives of their bounty, 
and it was entirely reasonable, within the over-all purpose of 
veterans’ legislation, to deny them benefits. But, if this is so, 
it is also clear that a veteran who is guilty of mutiny, treason, 
sabotage, or rendering assistance to the enemy in time of war, 
has also indulged in activity inconsistent with his classification 
as a veteran intended to be the recipient of benefits. Thus, 
forfeiting benefits in such a case, “imposes a disability, not to 
punish but to accomplish some other legitimate governmental 
purpose” ~—that purpose being to provide reasonable eligibil- 
ity requirements, and more specifically, to express Congres- 
sional intent that a person who commits acts of treason, mu- 
tiny, sabotage, or rendering assistance to an enemy of the 
United States or of its allies, shall-‘not continue to receive a 
gratuitous benefit intended for veterans who have not com- 
mitted acts inconsistent with that status, and that public 
funds shall not be used to subsidize an individual who has 
taken action against the United States or in aid of its enemies. 
Nor does''the fact that the qualifying condition is ‘a condi- 
tion subsequent change this result.’ The Veterans Acts were 
designed to operate in the future and are of a.continuing nature. 
It’ is’ natural that such legislation’ provide’ for comtinuing 


™Trop v. Dulles, 356 U.S. 96, 96. 
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standards of eligibility2* An award of veterans benefits is 
based on a finding of eligibility on the facts known to the 
Veterans Administration at the time the award is made; and 
the award constitutes a basis for payment only as long as it 
remains in effect, and the eligibility requirements prescribed 
by the Congress are met. No veteran has a vested right to 
continuance of gratuitous benefits; and Congress has the same 
authority to prescribe the conditions for continued eligibility 
as it has for setting the standards for original eligibility. 

Further evidence that Congress’ purpose was to provide for 
conditions of eligibility rather than punishment is a compan- 
ion section of P.L. 144, in which 3504a was first enacted. 
Section 5 of P.L. 144 provided that non-citizens of the United 
States entitled to benefits who were located in the territory 
of an enemy or territory under the military control of an 
enemy of the United States would have their benefits termi- 
nated and would not be entitled to them except upon the 
filing of a new claim accompained by evidence satisfactory to 
the Administrator showing that the claimant had not com- 
mitted any of the offenses enumerated in Section 4 (now 
3504a). In other words, such individuals could receive their 
benefits only if they established that they had not removed. 
themselves from the class of veterans Congress intended to 
benefit, and that they remained eligible for benefits. 

In Fleming v. Nestor, supra, the Supreme Court stated: 
“Where the source of legislative concern can be thought to 
be the activity or status from which the individual is barred, 
the disqualification is not punishment even though it may 
bear harshly upon one affected”. 363 US. at 614. It is sub- 
mitted that the concern of Congress in enacting the forfeiture 


“The examples of such procedure are endless. For example, the well- 
known “GI Bill” educational benefits are withdrawn if the student veteran 
fails to maintain satisfactory attendance and progress, P.L. 550, 82d Con- 
gress, Title II. The statute in Fleming v. Nestor, supra, concerning social 
security, provided for loss of. benefits once gained if the beneficiary earns 
more’ than a stated sum. 42 U.S.C. 403(b) (6). ‘V.A. benefits are also 
subject to income limitations. 38 U.S.C. 45. And although 'a veteran’s 
widow has a constitutional right. to remarry, if she does so while in receipt 
of benefits, she will lose her eligibility as a “widow” under 38 U.S.C. 
101(3). ot : 
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provisions was the status of deserving veterans and the ac- 
tivity that of receiving public bounty. Further, this Court 
has recognized that these statutes do not constitute punish- 
ment. In Van Horne v. Hines, 74 App. D.C. 214, 122 F. 2d 
207, certiorari denied, 314 U.S. 689, the Court upheld a for- 
feiture for fraud even though the veteran had been acquitted 
in a criminal trial based on the alleged fraud. In Wellman 
v. Whittier, 104 U.S. App. D.C. 6, 259 F. 2d 163, considering 
the specific forfeiture statute in question, the Court stated: 
* * * Tn short, no person * * * guilty of the pro- 
scribed offense was, as a matter of right, to continue 
eligible to receive benefits from the Government, of the 
nation whose welfare and security in time of war he 
sought to impair. “Id. at 167. (Emphasis added.) 


The legislative history of the September 1, 1959 amendment 
to the forfeiture statute does not support the appellant’s con- 
tention that forfeiture for rendering assistance to an enemy is 
punishment. Most of the discussion in the committee and in 
the committee reports concerned the forfeiture for fraud 
statutes which previously contained a criminal provision at 


38 U.S.C. 715 (1946 Edition) and which now has a companion 
criminal provision at 18 U.S.C. 286 (1946 Edition, Supp. IV). 
Nowhere does Congress intimate that it believed the previous 
forfeiture statute to be unconstitutional. Furthermore, it 
left such provisions in effect as to conduct occurring beyond the 
jurisdiction of United States Courts and as to persons leaving 
such jurisdiction, and to forfeitures before the enactment (38 
US.C. 3508(d)). In any case, the solution of the specific 
problem involved here should not be accomplished only by the 
mere inspection of labels. See Trop v. Dulles, supra, at p. 94. 
Speiser v. Randall, 357 U.S. 513, cited by appellant, invalidated 
a California statute because of a procedural defect. The Court 
did not hold that it was unconstitutional to deny a tax ex- 
emption to veterans who did not fulfill the qualifications. _ 
The Supereme Court held, in Fleming v. Nestor, supra, that 
“only the'clearest proof could suffice to establish the unconsti- 
tutionality of a statute” on the grounds that a punitive purpose 
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lay behind thé statute” 363 U.S. at 617. Certainly, it can- 
not be said that the disqualification of veterans from receipt 
of benefits for the acts enumerated in 3504(a) bears no rational 
connection to the purposes of the legislation of which it is a 
part, Fleming, supra, 363 US. at 617, and the statute is non 
penal since the disability imposed is designed to accomplish 
a legitimate governmental purpose. Trop, supra, 356 US. at 
96. 

> Since the forfeiture statute does not constitute punishment, 
it does not operate as a bill of attainder, and is not violative 
of Article III, Section 2, or of the Sixth Amendment. 


B. The forfeiture statute does not violate the Fifth 
Amendment 


Appellant contends that the forfeiture statute violates the 
Fifth Amendment in that it is unreasonable, arbitrary and dis- 
criminatory (Br. 30) and in that the phrase “rendering assist- 
ance to an enemy” is vague and indefinite. The first answer 
to appellant’s contentions is that appellant’s benefits do not 
constitute property within the meaning of the due process 
clause. ‘The Supreme Court pointed out in Lynch v. United 
States, 292 U.S. 571, 576-577, the difference between veterans 
insurance, which creates vested rights, and pensions and other 
gratuities involving no contractual obligations: 

Pensions, compensation allowances and privileges 
are gratuities. They involve no agreement of parties, 
and the grant of them creates no vested right.“ 

And see Teller v. United States, 107 US. 64, 68. The Su- 
preme Court also has recognized, in United States v. Cook, 
that: ? ; 


Congress in shaping the form of its bounty may im- 
pose conditions and limitations on its acquisition and 
enjoyment by the beneficiaries which it could not im- 


™ And gee the opinion of Justice Brandeis in Helvering v. Mitchell, 303 
U.S. 391, 890-400, referred to bythe court below, in which he stated: 
“Remedial: sanctions may be of varying types. . One which is charac- 
teristically free of the punitive criminal element is revocation of a 
privilege voluntarily granted.” 
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pose on the use and enjoyment by. them of a vested 
right. 257 U.S.523, 527. es 


A second answer to appellant’s contention that the statute 
is unreasonable, arbitrary and discriminatory is provided by the 
fact that, as already discussed, supra, pp. 31 to 36, the for- 
feiture statute operates as a reasonable condition of eligibility 
for veteran’s benefits. Similarly, appellant’s contention that 
the statute is vague and indefinite is refuted by our discussion 
in Point II, supra, that the statute has provided the necessary 
standards since it wae intended: to cover: those acts defined by 
the criminal statutes which could render aid to the enemy, so 
that the words “rendering assistance to the enemy” have a 
definite and clear meaning. 


C. The Forfeiture Statute, as, construed and applied, does not 


Appellant next contends that the Forfeiture Statute as con- 
strued and applied is violative of the First Amendment. This 
argument’is founded on the assertions that‘ the Board of Vet- 
erans Appeals, in construing the phrase, “rendering assistance 
to the enemy,” held that no intent was required; and that the 
Board based the forfeiture on speech and writings which were 
merely statements critical ‘of the. Government or opposing its 
measures. Neither of these assertions-is supported by the 
record ‘in this case, and there is no merit in this constitutional 
contention. Geiss yd : 
The Board of Veterans Appeals in setting forth the test 
it would apply in determining whether appellant had rendered 
istance to the enemy within the meaning of the statute, 
stated: 
* * (T)he question before us is whether the. acts 
were done intentionally. rather than. through negligence 
or without realization as to the consequences Of his acts 
and whether the natural tendency ‘and probable effect 
thereof would reasonably be expected to benefit. the 
enemy.  (J.A. 50.) : 

The test thus applied to appellant’s activity required that his 

acts be done intentionally and with realization of the conse- 
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quences and then recognized the assumption that every man is 
held to intend the natural and probable consequences of his 
acts. Under this test, it is impossible that, as appelant con- 
tends (Br. 32), speech critical of the government or opposing 
its measures in the time of war unaccompanied by the intent 
to render assistance, could be held to be within the purview of 
the Forfeiture Statute. Additionally, the Board’s construction 
of the statute avoids the results warned against by Judge Fahy: 
that a forfeiture could be worked because of some “indirect or 
remote assistance to an enemy” (J.A. 142) and that it should 
not be held that “a veteran receiving disability benefits could 
not criticize the Government’s participation in a war.” (J.A. 
141.) 

As support for his assertion that the Board held that no in- 
tent to render assistance need bé shown, appellant quotes (Br. 
31) parts of the opinion in Cramer v: United States, 325 US. 
1, which was cited by the Board (J.A. 48, 49). But, the Board 
had cited the case in answer to appellant’s contention that the 
phrase rendering assistance to an enemy is the same as treason, 
and the Board indicated its understanding of the Cramer hold- 
ing when it stated at the end of the quote (J.A. 49): 


In other words “rendering assistance to an enemy of 
the United States” may consist of acts which are inten- 
tionally committed by a person with the understanding 
that such acts will result in a weakening of our effort 
against the enemy but which are not necessarily accom- 

’ panied by the specific intent to transfer allegiance from 
the United States to the enemy. 

Appellant’s second proposition is that the Board’s affirmance 
of the forfeiture was based on a finding of speech and writing 
critical of the policies of the United States Government and 
nothing more. (J.A. 33). What appellant is really asking 
us to do is to close our eyes to the record, for it is abundantly 
clear that such is just not the case. The opinion of the Board 
shows that they approached the task of evaluating appellant’s 
conduct with full awareness of his First Amendment rights 
and the great latitude such rights give to critical speech and 
writing (J.A. 53, 59). The Board’s action was based, not on 
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the finding of critical speech and writings, but on the finding 
that appeliant’s ‘speech and writings: constituted intentional 
acts which were calculated and imtended to render assistance'to 
an enemy of the United States in time of war," for they.found 
that remarks were made “with the purposeor expectancy of 
setting class against class, of arousing deep resentment ‘and 
hatred in minority groups, of having others spread the doctrine 
and propaganda of the Communist Party, and‘of inviting 
others to oppose prosecution of the war so as to strengthen 
Communism throughout the world and relatively weaken the 
Government of the United States” (J-A- 56); that appellant's 
speech was “employed primarily with the intention of inciting 
others to take unlawful action constituting danger to the 
Government” (J.A. 56) ; that he called for adherence to policies 
“Gntended to foster and advance the cause of fgeien powers” 
(J.A. 58); that his speech was part of a plan with the “aim of 
weakening to the maximum extent possible the strength and 
position of our country and promoting the cause.of our ene- 
mies” (J.-A. 60); and that “the evidence establishes beyond .@ 
reasonable doubt that during the Korean conflict he made pub- 
lic utterances which were calculated. by’ him:to incite others to 
action, beneficial to the North Korean Government and the 
‘Communist Government of China; that he therefore rendered 
asaistance to an enemy of the United States” (J-A- 62). 

In short, the Board. found: that appellant had committed 
acts; the natural tendency and probable effect of which would 
reasonably be expected to benefit the enemy,-and that appel- 
lant committed those acts intentionally. with full realization 
of their probable and natural consequences. To extend the 
protection of the First Amendment to such activity. is to re- 
quire that the United States allow its freedoms to be employed 
for its destruction: “Our position“is that ‘the Congress may 
deny gratuitous benefits on the grounds of rendering assistance 
to the enemy, when, as here, the statute is construed to re- 


™ ‘The opinion of Justice Jackson, cited by appellant, which did not, of 
course, consider thé: speeches and utterances in the present context, recog: 
nized that the activities were of the class that undermines confidence and 
increases discontent (Br. 34), and were designed to embroil different ele- 
ments of our society and. embarrass those who are presently conducting the 
government (Br. 35). ; se : 
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quire a specific intent to provide such assistance. The First 
‘Amendment does not guarantee absolute freedom of speech, 

_ Schenck v. United States, 249 U.S. 204, and in time of war, 
certain speech may be regulated. even to the extent of making 
it criminal. Abrams v. United States, 250 US. 616; Schenck 
v. United States, supra. If.Congress can proscribe speech 
criminally, it would follow that they can deny benefits to a 
veteran found to have intentionally rendered assistance to the 
enemy of the United States. during time of war, for clearly 
such activity can not be regarded as protected by ‘any Con- 
stitutional right. Schenck v. United States, supra. Cf. Amer- 
ican Communications Association. v. Douds,:339 U.S.\382; 
Cantwell v. Connecticut, 310 US. 296. 


IV. THE DECLARATION OF FORFEITURE WAS SUP- 
PORTED BY SUBSTANTIAL EVIDENCE AND WAS IN 
ACCORDANCE WITH PROPER PROCEDURES 


Before discussing appellant’s contentions concerning the pro- 
cedures followed in working the forfeiture of his benefits, we 
would renew our contentions, set forth in Part I, that the action 
of the Administrator is not subject to review. Additionally, 
as pointed out in footnote 17, supra, p. 21, it is our position that 
West Coast Exploration Co. vi McKay, supra; ‘requires that if 
this court finds that the action of the Administrator was within 
his statutory authority and pursuant to » constitutional stat- 
ute, it should remand the case to the district court to be dis- 
missed as a suit. against the United States. In any case, 
however, the procedures followed were:correct and the findings 
of the Veterans Administrator are fully supported by the 
evidence. 


A. The procedures followed by the Administrator in forfeit- 
ing appellant’s benefits did not violate due process 


Though, as we have discussed, p. 36, supra, the nature of 
appellant’s benefits do not require that a due process hearing 
be provided, the appellant in this case received such a hearing. 
It is not necessary that a due process hearing be had at any 
particular stage of the administrative process. It is sufficient 
if such hearing is afforded before the final order becomes effec- 


Al 
tive. Opp Cotton Mills v. Administrator, 312 US. 126, 152, 


153; Direct Realty Co: y. Porter, 157 F. 2d 434 (US. Emer- 
gency Court of Appeals) ; United States v. Central. Packing 
Corp., 51 F. Supp. 813, 818-819. The court below found: 

The procedure pursued by the: Veterans Adminis- 
tration was proper and in accordance with the formula 
enunciated by the Supreme Court in Morgan v. United 
States, 304 U.S. 1, 18-19. A full hearing was accorded 
to the plaintiff. He was given notice of the claims and 
contentions of the Government with a detailed summary 
of the evidence supporting them, and was accorded an. 
opportunity to meet them and present evidence and 
argument. (J.A. 134.) f Z 

Such a finding is fully supported by the record. As pointed out 
inthe Counterstatement of Facts, supra, pp. 3-5, the Board of 
Veterans Appeals provided appellant, by letter” in’ advance 
of the hearing, with a full and detailed summary of the specific 
evidence against him (JA. 24-26). ‘The Board stipulated 23s 
to appellant’s military service and his ‘disability, and as to his 
long-standing Communist Party membership’ including 


his position on the Party’s National Board (J.A. 21). In ad- 
dition, the letter advised appellant that judicial notice would 
be taken of his trial and conviction for violation of the Smith 
Act “(J.A. 21-23). The evidence was stipulated to at the 
hearing and thus no factual question remained. ' : 


© This letter stated, in part : . 

“You will note that the purpose of a hearing before the Board. is 
primarily to receive for the record the contentions and oral arguments 
of the claimant. It is not an adversary proceeding or a trial in ‘any 
gense. No adverse witnesses will be presented. However,; you will 
be advised herein as to the substance of the evidence of record. The 
hearing will afford you the opportunity of presenting such contentions 
and arguments as to matters of fact and law as you wish the Board 
to consider when it reviews the record and makes its decision. The 
Board will not insist upon the strict formality of a court of law, but 
will allow considerable latitude to insure that you have full opportunity 
to present for the Board’s consideration the legal and factual bases for 
your contention that the forfeiture action appealed from should not 
be sustained. In general, the only restriction which will be imposed 
on your presentation is that argument or evidence presented be’ ma- 
terial and relevant to the issues involved.” (Exhibit “C” to’ answer, 
pp. 1-2) : : 
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Of course, appellant was not notified that his acts were being 
considered as being within the definition of offenses under 18 
US.C. 2388, and no mention was made of the criminal statute. 
But appellant was informed that he was charged with activity 
resulting in the general offense of rendering assistance to the 
enemy, and was given « detailed description of the evidence 
against him which was considered to have constituted that of- 
fense, with full opportunity to challenge or refute that evi- 
dence. The Board, as has been shown, made exhaustive find- 
ings of fact which clearly brought appellant’s activities within 
the offenses described in 18 U.S.C. 2388. Since appellant knew 
he was charged with rendering assistance to the enemy by 
means of the public utterances which he stipulated to, and in 
view of the fact that appellant took the position that such 
utterances were permissible as honest criticism of the govern- 
ment,” the issues before the Board concerned the character of 
his statements and whether or not they were made with the 
intent to benefit the enemy. These elements are precisely those 
which are set forth in 18 U.S.C. 2388 which requires false state- 
ments made or conveyed with the intent to.promote the enemy 
cause. : : 

Appellant complains that the Board made use of “back- 
ground information” which had not been previously disclosed 
to him. But, he had been notified that the Board was to 
take judicial notice of his trial under the Smith Act, and the 
information appellant now complains of was brought out at 
that trial, much of it by the direct testimony of appellant 
himself In any case, he had stipulated to long-standing 
membership and to a high office in the Party. The evidence 
of specific connections with the Party in the past lose signifi- 
cance when compared with those facts. It should be noted 
that appellant did not mention this point in petitioning for 
a reconsideration of the Board’s original decision. 

The appellant contends (Br. 53) that the Board failed to 
give him proper notice of the charges when it did not inform 
.  ™ Appellant, for example, attempted to equate his statements with those 

made by a government official, a statesman, or military leaders. 
(J-A. 54-86) 


™ Record, United States v. Dennis, pages 11,865 to 12,000, United States 
District Court for the Southern District of New York. 
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him of what its later conclusions would be as to the Com- 
jhunist Party and the relationship between. the specific activi- 
ties that appellant admitted and his stipulated high position 
in the Party. To require such notification would be to require 
the Board to render its conclusions in advance of the hearings. 
Further, the appellant certainly could anticipate the Board’s 
use of the nature of the Communist Party, since, as said in 
Briehl v. Dulles: * ; 


All three branches of the Federal Government * * * 
have declared unequivocally that the Communist move- 
ment today is an international conspiracy aimed at 
world domination and a threat to the internal security 
of thiscountry. 248 F.2d at 565. 


Appellant’s attempt (J.A. 54-55) to distort the action taken 
in this case into @ persecution for his political beliefs and 
affiliations is just not supported by the record. The forfeiture 
was based on acts, not beliefs, and the record clearly shows 
that the disposition of the appellant's case was handled with 
strict regard for the requirements of a fair and impartial hear- 
ing and that appellant was given every consideration even 
to the extent of granting him a rehearing before the Board 
a year after the time for appeal had run (counterstate- 
ment, p. 6 supra). If, by political affiliation, appellant refers 
to his Party membership, the rulings of the courts that the 
Communist Party is not a political party are too well estab- 
lished to merit comment. Nor is this a case of alleged “inno- 
cent” membership in the Party. Appellant freely admits he 
was an important official of the Communist Party. He should 
not be allowed to complain about the reasonable inferences 
that can be drawn from his close association with an organi- 
zation whose character and activities he helped to guide. 


B. The forfeiture was based on substantial evidence 


The Board hearing appellant’s appeal determined in two 
separate opinions that appellant had rendered assistance to the 
enemy. The acts forming the basis for this finding are the~ 


"101 U.S. App. D.C. 239, 248 F. 2d 561, reversed on other grounds, 357 
U.S. 116. 
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activities of appellant as set forth in the record at J.A. 25-36 
and summarized in the Counter-statement, supra, Dp- 4 to $. 
~ The proof of this activity is clear, since it was stipulated to 
by the parties and the accuracy of the evidence was admitted 
by the appellant. The Board’s conclusion that such activity 
under the circumstances of this case rendered assistances to 
the enemy * is not arbitrary or capricious. There is substan- 
tial evidence for the determination. Unlike the situation in 
the Wellman case, supra, where the very basis for the Board’s 
decision was regarded as eliminated by the reversal of Well- 
man’s Smith Act conviction, and this basis, even without such 
reversal was deemed inadequate, here both factual and legal 
grounds exist. And in'the light of the nature and objectives of 
the Communist Party *™ and their activities'in this country, it 
was clearly not unreasonable for the Board to conclude that 
such activity could cause dissatisfaction aud dissention among 
groups of individuals, and thereby hurt our war effort and thus 
render assistance to the enemy. 2 ; 

The Forfeiture Statute provides that the decision of for- 
feiture shall. be’ “evidence satisfactory to the Administrator”, 
thus giving him a broad discretion, which clearly was not 
abused in this case. 

“During the period in which the appellant committed the overt acts, 
North Korea and’ Communist China were enemies of the United States 
with the meaning of Forfeiture Statute. Hemilton v. McClaushery, 186 
Fred. 455, 449-451 (C.A. 8); New York Life Insurance Co. v. Bannion, 158 
F. 2a 260, 262-264 (C.A. 10), certiorari denied, 381 U.S. S11. And see 
Thomas v. Metropolitan Life Insurance Co., 333 Pa. 499, 318 A. 2d 600. 

“ See, for example, Mr. Justice Jackson's concurring opinion in Dennis v. 
United States, 241 U.S. 404, 561-068, and the decision in Brieht v. Dulles, 
245 F. 24 561, 565, reversed on other grounds, 807 U.S. 116. 
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CONCLUSION 


For the foregoing reasons, the case ghould be returned to the 
District Court with an order to dismiss for lack of jurisdiction, 
or, in the alternative, the District Court’s order granting appel- 
lee’s motion for summary judgment should be affirmed. 

Respectfully submitted. 

J. 


Wauter YEAGLEY, — 
Assistant Attorney General, 
Kevin T. Maroney, 
Gsorce B. SEagLs, 
Rosert L. Kevcz, 
Attorneys, 
Department of Justice, 
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T 
APPELIZE VIRTUALLY CONCEDES THAT THE ADMINIS 


ne 


TRATOR'S ACTION IN FORFEITING APPELLANT'S 


ee ee 


BENEFITS WAS UNAUTHORIZED AND THAT THE FOR- 


oN 


FEITORE STATUTE AS CONSTRUED AND APPLIED BY 


Seen 


HIM RAISES SERTOUS QUESTIONS UNDER THE FIRST 


AND FIFTH AMENDMENTS. 


TT 


A. Appellee's Concessions 
Appellee urges that there are three possible constructions 
of the phrase “rendering assistance to an enemy". The first of 
these ts the one appellee admite has been adopted by the Administ- 
rator in determining the forfeiture. As stated by appellee in his 
vrief the Administrator adopted the view that the phrase is & gen- 
erel provision designed to cover all activity during wartime which 
could be deemed by the Administretor as rendering assistance to an 
enemy, including conduct for Which there was no cognizable crimin- 
al offense (Appellee's Brief pp. 22-23). In further explanation, 
of the view adopted by the Administrator in determining the for- 
feiture, appellee notes “In short the position of the Veterans 
Administration ie that Congress left to the Administrator the 


power to determine what conduct amounted to “rendering assistance 


in a particular case", Appellee then concluies "Mis interpreta- 
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tion of the Statute obviously would raise serious constitutional 
questions under the First Amendment (Appellee's Brief p. 23). 


As we show in our principal brief (at pp. 31-37) thie construc- 


tion of the statute did violate the First Anenanent 2/ 
In addition appellee concedes thet “the broad construc- 


tion urged by the Veterans Administration" would reise "the 
serious constitutional question” that "the forfeiture statute 
4s void for vagueness" since it leaves the Administrator with 
no “clear standard to follow in determining whet activity 1s 
included, nor, under V.A.'s (sic) views are there any guide 


limes provided by Congress on which the Administrator my 


rely" (Appellee's Brief p. 27). As we show in our principal 
brie? (at pp. 37-40) the Administrator*s construction does 


render the Statute void for vagueness. 


1/ We noted in our principal brief (at pp. 33-36) that Mr, 
Justice Jackson, in considering the identical evidence on 
which the Board found appellant's guilt, held that the ute 
terances were protected by the First Amendment. Appellee 
in his brief suggests thet Mr. Justice Jackson did not 
consider the speeches and utterances “in the present 
context” (Appellee's Brief p. 39 note 28). Thies is an 
absurd conclusion. They were the identical speeches and 
utterances as are involved here. They were made during 
the Korean conflict and they were considered by Mr. 
Justice Jackson in the context of the Government's con- 
tention that the speeches and utterances constituted & 
danger to the national security (Appellant's Brief 

pp. 33-34). 
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It is plain from the foregoing that appellee regards the 


statutory construction which the Administrator had adopted and 
applied in determining the forfeiture as indefensible and as un- 
authorized. He seeks to avoid the clear consequences of this 
concession by urging upon the Court that he has now found a 
construction of the statute, which although it had not been 
applied in determining the forfeiture, "could be found to be 
within the Administrator's statutory authority”. (Appellee's 


Brief, p. 30). 


B, The Construction of the Statute Appellee Now Urges is 


Barred by the Requirements of Due Process. 
The construction appellee now urges is that the phrase 


was intended by Congress to encompass only criminal offenses 
which can be committed in time of war and which render assist- 
ance to an enemy and did not encompass conduct for which there 
is no cognizable criminal offense (Appellee's Brief pp. 24-29). 
But, this construction, which appellee admits his predecessor 
did not adopt or apply, was expressly rejected in determining 
the forfeiture. 

Appellant had argued vigorously before the Board and 
in the court below that the phrase was not intended to encompass 
@ fourth ground for forfeiture but was intended as descriptive 
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of the generic criminal offenses specified in tw statute. In 
support of his contention appellant referred to legislative 

history designed to show that Congress only intended to include 
criminal offenses in the Forfeiture Statute. The Administretor 


rejected this contention and, after reviewing the evidence on 


which be bad made hia determination of guilt, held (JA. 93): 


"In this light, seditious activities of & 
veteran during wartim*elthough not e de- 
fined crim, come within the meaning and 
intent of the statutory use of the fourth 
sanction set forth in Section 4, Public Law 
1hhx** Tho inclusion in the list of offenses 
of one which bas no defined criminal signif- 
icance, along with others which are defined 
and established crimes, gives added emphasis 
and validity to the above conclusion. Unlike 
mutiny, treason, or sabotage, where the for- 
feiture might be bottomed on a verdict and 
conviction in @ court of competent jurisdic- 
tion, there could be no similar situation 
where the offense is rendering assistance to 


the enemy, for the simple reason that there 
4s no such crime for which a court conviction 
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could result. Moreover, the fact that guilt is 
to be established through administrative pro- 
cess and by evidence satisfactory to the Ad- 
ministretor of Veterans Affairs gives further 
support _to the 4nclusion of @ non-criminal 
aspect in the fourth offense.” (Emphasis 


supplied.) 


It would constitute a sheer denial of due process to justity 
a determination of forfeiture on & construction of the Statute the 
Administrator expressly rejected and never applied. The determ- 
ination of appellant's "guilt" must be taken on the Statute “as 


construed", otherwise it would constitute a finding of guilt on 


a clarge not made. De Jonge v. Oregon, 299 U.S. 353, 362. More- 


over to conform to the requirements of due process of law appell- 
ant is entitled to have the finding of guilt reviewed “on consid- 
eration of the case as the issues were determined in the triel 
court". Cole v. Arkansas, 333 U.S. 196, 202. 

Tye plain fact is that the Administrator did not find 
appellant guilty of any criminal offense. He never considered 
4t escential to find appellant guilty of @ criminal offense and 
made no attempt to apply the standards of any criminal offense 
in determining appellant's "guilt" under the Forfeiture Statute. 


AT 


C. The Construction of the Statute Now Urged by Appellee | 


Renders the Statute Void for Vagueness. 

We do not agree with appellee that Congress intended 
thet the phrase "rendering assistance to an enemy" encompass 
all civil or military ‘offenses which might be deemed to pro- 
duce that result. We do not believe that Congress intended 
to provide a general grab bag of criminal offenses from which 
the Veterans’ Administrator was authorized to pull out an, 
offense to fit the conduct. There is nothing in the language 
of the Statute nor in its legislative history to justify this 
broad construction. As this Court said in Wellman v. Whittier, 
259 F.28 163, 167, in rejecting the contention thet the phrase 
was designed to encompass a conviction under the Smith Act 
during the Korean conflict: "The strict interpretation neces- 
sary as to so drestic @ forfeiture statute as Sec. 728 requires 
that it be limitea in its application to the specific grounds 
spelled out by Congréss, with clear proof of the overt acts 
relied upon". 

The broad construction which appellee now urges suffers 
from the same vice of vegueness as be concedes obtained in the 
construction adopted in declaring the forfeiture. 

This defect is sharply demonstrated by what appellee 


now seeks to urge upon the court as a possible ground for 
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forfeiture under his present construction of the Statute. Prob- 
ably after much scanning of the statute books for an offense which 
he believes could be tatlored to fit the evidence, appellee pro-+ 
duced the offenses described in U.S.C.A. Title 18, Sec. 2368. It 
would indeed be relevent to inquire why the Administrator did not 
rely upon this statute as the grounds on which to predicate for+ 
feiture and why he did not assert this ground in the court below. 
The inquiry is particularly relevant since, as appellee notes, 
the Veterans Administration drew up the Forfeiture Statute and 
participated in the hearings on the proposed Bill (Appellee 's 
Brief p. 25). The short answer is that Congress never intended 
to vest in the Administrator the broad power to examine 411 
statutory offenses and to decide which one it should apply to 
a veteran. Congress enumrated specific offenses in the Statute. 
It could just bave plainly said, if it chose to vest such broad 
power in the Administretor, "and any other military or civil 
crime which render assistance to an enemy". 

fo read into the phrase "rendering assistance to an 
enemy" all of the statutory offenses which could conceivably 
achieve that result, particularly dn the absence of a require~- 
ment that the finding by the Administrator be based on & con- 
viction for the offense, is to confide in the Administrator 
powers which it is hardly competent to exercise. Appellee in 


support of bts argument that the Administrator's construction 
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of the Statute raises a “very serious danger that the forfeiture 


statute is void for vagueness” concedes (Appellee's Brief, p. 27, 


note 18): 

"There is of course & wide latitude granted 

administrative agencies in the interpretation 

of the statutes within their jurisdiction, but, 

the usual retionale for such discretion is the 

expertise and specialized knowledge of the 

agencies, and this rationale is not applicable 

to the task of defining 'rendering assistance'”. 
For the same reason the vice of vagueness would follow a construc- 
tion of the phrase as!encompassing any and all statutory crimes 
which the Administrator my decide "renders assistance to an enemy." 
Moreover the Administrator is not equipped with the expertise and 
specialized knowledge essential to a determination of guilt of a 
host of unspecified statutory crimes, nor the expertise to detern- 
ine when such offenses “render assistance to an enemy”. 

We cannot believe that Congress intended to entrust the 
Administrator with the task of inquiring into a veteran's alleged 
guilt of a host of unspecified offenses. And if it did so its 
mandate is so unclear that it did not occur to the Adminietretor 
until eighteen years after it bad commnced to administer the 
Statute. Certainly the phrase is too vagus to inform 4 veteran 
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as to the conduct for which his compensation could be declared 
forfeit. 

Moreover it is unreasonable to conclude Congressional 
intention to vest in the Administrator the power to determine 
guilt of a host of mepecified statutory crimes in administre- 
tive proceedings wholly devoid of any of the safeguards which 
attend a judicial proceeding. In the proceedings here involved 
the forfeiture became effective upon the Committee's determin- 
ation of guilt, made with no notice of the specific charge nor 
of the evidence against appellant (Appellant's Brief pp. 5-7, 


2 
50) 2 Ana the hearing subsequently accorded appellant, was, 


under the Board's rules, & non adversary proceeding with no right 
to confront witnesses against appellant nor to cross examine then. 
(Appellent's Brief p. 51). And appellee urges in his brief that 
a due process hearing is not required in determining appellant's 


2] We do not intend to reply to appellee's argumnts concerning 
our contention that the Administrator violated the procedural 
requirements of due process , . En : 

We rely on our principal brief. (See Appellant's Brief at 
pp. 47-55). However we take this opportunity to point out to 
the Court that appelle’s reliance on Opp Cotton Mills v. 
Aaministrator, 312 U.S. 126, 152, 153 is misplaced because 
unlike the facts in that case, in the case at bar the order 
became effective before appellant was given the hearing before 
the Board (Appellant's Brief p. 50). Appellee chooses to ig- 
nore this decisive fact. 
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guilt. He states “the nature of appollant's benefits do not 
require @ due process hearing” (Appellets Brief p. 40) 

When Congress subsequently expanded the grounds on Which 
to predicate forfeiture to include a series of offenses, it did 
so by specifying each offense and by providing that the Admin- 
istrator's determination of forfeiture could be made only upon 
proof of conviction of the specified offenses (36 U.S.C. 3505). 

It must be concluded that Congress never intended such 
@ construction of the phrase and that if it did, then the 


Statute is void for vagueness. 


D. The Administrator Acted in Excess of his Authority. 
Despite appellee’s concessions as to the improper and 


erroneous grounds on which the Administrator relied in determin- 


ing eppellent's guilt, he urges that the Administrator's action 


coulda be deemed authorized by Congress if the Court would apply 
the standards set forth in Section 2388 to the evidence in the 
case. Although this is a novel suggestion, it is nevertheless 
contrary to elementary concepts of jJuetice and due process. 

For the reasohs advanced herein in Sec. C. this ground 
4s unauthorized by the Statute. Moreover even assuming authority 
for the application of Sec. 2388 to the Forfeiture Statute, it 
cannot be applied here. 
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In the first place appellant never bad notice of this charge 
and was never given 8n opportunity to defend against it. In the 
second place even now he is given no notice of the particular of- 
fense to which appellee believes the evidence can be fitted. 
Section 2388 sete forth two separate offenses. The first refers 
to wilfully making false reports or statements with the specific 
intent to interfere with the operation or success of the military 


or naval forces or to promote the success of its enemies. The 


second refers to activities addressed to the military or navel 


forces or obstruction of the recruiting or enlistmnt services 


of the United States to the injury of the service. We are not 
advised by appellee which of these offenses may be deemed to fit 
the evidence. 

In the third place a mre scanning of Sec. 2388 (see 
Appellee's Brief p. 30 for the text) shows that the evidence 
appellee thinks will fit 4s palpably insufficient. 

For the reasons we urge in Section B., supra, it would 
constitute a sheer denial of due process to approve retroactively, 
the authority of the Administretor's action on grounds he rejected 


in generel and never contemplated in particular. 


II. 
THE DISTRICT COURT HAD JURISDICTION 


Appellee's entire argument as to the lack of jurisdiction 
of the court below rests on the theory that the suit here is on & 
claim for a pension.’ This is not the fact. The suit seeks judic- 
jal review of the Adwinistrator's action in declaring forfeit 
appellant's service connected disability pension on the grounds 
that he rendered assistance to an enemy. This Court's decision 
in Wellman v. Whittier, 259 F. 24 163 is controlling. This 
Court made plain in that case that the action of the Adminin- 
ietrator in working forfeiture cannot be treated as & claim for 
benefits within the maning of the statute precluding judicial 
review and held that there was no Congressional intent to pre- 
clude judicial review of action taken by the Administrator under 
the Forfeiture Statute here involved (supra at p, 169). This 
Court found that there were "ample and substantial grounds" which 
"aictated the Congressional intention that a veteran's service- 
connected disability compensation was not to be forfeited by 
virtue of an unreviewable decision in that agency that ¢ veteran 


was guilty of so serious an offense as treason or rendering as- 


sistance to an enemy in time of war" (supre, at 169). As we have 


noted (supra,at p. 9) appellee concedes that the Administretor 


Aces not bave the expertise and specialized knowledge required in 
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the task of defining "rendering assistance to an enemy". 


Appellee quite frankly acknowledges that he seeks to 


have this Court overrule its holding in Wellman. But appellee's 


brief argues most eloquently as to why this should not be done, 
He notes that "the question of statutory construction involved 
in this case is a substantial one" (Appellee'’s Brief p. 22). 
He concedes the lack of competence in the Administrator to 
define the meaning of the phrase in the Statute pursuant to 
which the Adminietretor acted in this case. And, finally he 
concedes that the Administrator construed the statute incor- 
rectly and in a manner which reises serious questions under the 
First and Fifth Anendmnts. As thie Court said in Wellman, 
(supra, at 168): 

The Administrator would have us sey*4that judi- 

cfal relief is not available even if he has acted 

in excess of his express or implied powers. Not 

so." (Citing Harmon v. Brucker, 1958, 355 U.S. 

579). 

No one of the cases cited by appellee involves the 
Administrator's action under the Forfeiture Statute here in- 
volved. Appellee's attempt to distinguish this case from 
Wellman is without mrit. For here, as there, review is 


sought of the Administrator's action teken under the 
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Forfeiture Statute. And it is this action which the Court in 
Wellman held reviewable. 

Since this suit is not one on & claim for a pension 
and for the reasons stated above the Tucker Act has no applic- 
ation here. 

We urge that Wellman v. Whittier, supre end Harmon v. 
Brucker, supre (See Appellant's Principal Brief, p. 57) are 
complete authority for the court's jurisdiction to entertain 
the suit. 

For the reasons stated above the cleim that this is 4 
suit against the United States is without merit. 

A suit against an Administrator for action taken in 
excess of his authority is not a suit against the United States 
since such action dogs not constitute exercise of his adminis- 
trative discretion. Harmon v. Brucker, 355 U.S. 579, 58233 Davis, 
Aaministrative Law Treatise, Sec. 27.03 at 552 (1958); Remedies 
Against the United States and its Officials, 70 Harv. L. Rev. 827, 
852 (1957). "The State is free to carry out its functions without 
judicial interference directed at the sovereign or his agents, but 
this immmity from federal jurisdiction does not extend to individ- 


uals who act as officers without constitutional authority." 


Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299, 305 (1952). 


Appellee relies heavily on Mine Safety Appliance Co. V. 


Forrestal, 326 U.S. 371 and related cases, as support for his 
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assertion that the fact that appellant includes in his request 
for relief a resumption of payments as accrued and to accrue 
converts the suit into one against the United States which my 
not be entertained without its consent. In Forrestal and the 
related cases in which the Court held that the suit was essen- 
tially one against the United States the pleintiffs sought to 
fix liability of the United States arising out of contractual 
obligations or of torts, and not the liability of the adminis- 
trative officiel against whom the suit was brought. 

The crux of the action here is not to fix liability of 
the United States. It is to fix the unlawfuliness of the Ad- 
ministrator's action in labeling appellant as a person who 
rendered assistance to an enemy of the United States in time 
of war and in withdrewing a benefit which Congress said appel- 
lant was entitled to receive. The relief sought is by no mans 
limited to the request for an order directing the resumption of 
payment of appellant's service-connected disability benefits. In 
addition there is a request for relief from the larger injury of 
the "bedge of infamy” imposed on plaintiff by the Administrator’ 
action and which appellant asked the court to void. Weiman v. 


Updegraff, 3+ U.S. 183, 191. It is precisely because the finding 
of guilt on such a serious charge is not one within the peculiar 


competence of the Administrator that Congress did not include such 
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ection in the finality statute. Wellman, supra, at 169. And it 
4g the wrongful act of ‘the Administrator and not the United States 
which imposed this "badge of infamy" on appellant. 

The mere fact that included in the relief sought is the 
request for an order directing the resumption of payments of 
plaintiff's service-connected disability compensation does not 
preclude the court from jurisdiction over the action. An order 


of the court directing that the Administrator take any and all 


action necessary for the resumption of payments as accrued and 


to accrue is not an order which fixes liability of the United 
States. It is an order directing the Administrator to take 
action concerning which under the circumstances in this case he 
has no discretion to withhold. ~_  . rie es 

993. 
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CONCLUSION 


The judgment below should be reversed with directions 


to enter judgment for appellant. 


Respectfully submitted, 


Joseph Forer 
711-14th Street, NW. 
Washington, D.C. 


Mary M. Kaufman 
185 Ball Street 
Brooklyn 5) N.Y. 


Attorneys for Appellant. 


Questions Presented 


+ 
1. Whether the Forfeiture Statute which. pro= 


vides for forfeiture of benefits, to which, a vet- 
eran would otherwise be entitled, on an adminis~ 
trative determination of guilt of rendering 
assistance to an enemy of the United States or 

its allies, is unconstitutional as a bill of at- 
tainder and as an imposition of punishment without 
judicial trial and trial by jury. 


2, Whether the Forfeiture Statute is unreason- 
able, arbitrary and discriminatory in violation 


of the Fifth Amendment. 


3. Whether the Forfeiture Statute, as construed 
and applied below to ground forfeiture of appel- 
lantts service connected disability compensation 
on speech and writings critical of the Government 


during time'of war, violates the First Amendment. 


u/ Act of July 13, 1943, c+ 233, Seceh, 57 State 
555 (carried forward in U.S.C.A., Title 38, 
Sec. 3504(a). 


ii 
.. Whether the phrase "rendering assistance to an 
enemy" in the Forfeiture Statute on its face and 
as construed and applied below to ground forfeiture 
of appellant's service connected disability comp- 
ensation on speech and writings critical of the 
Government, is vague and indefinite in violation 


of the Fifth Amendment. 


5. Whether the declaration of forfeiture of 


appellant's service connected disability compenr 


sation was based on unauthorized grounds. 


6. Whether the finding that appellant rendered 
assistance to an enemy is unsupported by substa 


tial evidence. 


7. Whether the forfeiture was declared by proc 

ures which were unauthorized by law and which 
violated due process of law in that 

a) Appellee failed to give appellant notice 

of the specific nature of the charge and 

the evidence against him prior to the is= 

suance and effective date of the order 

declaring his service connected disability 


compensation forfeited; 


iil 
Appellee in affirming the order of for- 
feiture on appeal by appellant, relied 
on evidence and issues not previously 
disclosed to appellant; and 


c) Appellee improperly imposed the burden of 


proof on appellant. 


8. Whether the court below erred in holding that 


U.S.C.Ae, Title 38, Sec. 211(a) precludes judicial 


review of appelleets decision. 
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In The 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 16,01) 


—— ed 


ROBERT G. THOMPSON, 
Appellant 
Ve 
JOHN $. GLEASON, JR., Administrator 
of Veterans Affairs, 


a/ 
Appellee 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


a 


x/ The suit was commenced against Sumner G. Whittier, 


the then Administrator of Veterans? Affairse While 


the appeal was pending before this Court Mre Whittier 


resigned as Administrator and on February 10, 1961 

be was succeeded in office by John S. Gleason, Jr. 

On April 1h, 1961, this Court, on application of 
appellant, substituted John S. Gleason, Jr. in the 
place of Sumner G. Whittier and the clerk was direct- 
ed to change the caption of the case accordingly on 


the files and records of this Court (JA. 147-148). 


2. 


This suit for declaratory judgment and inju 


tive relief was instituted under D.C. Code, Secs. 


and 2201; and Sec. 10 of the Administrative Proc= 
edure Act,U.S.C.A., Title 5S, Sec. 1009. The com- 
plaint sought a judgment declaring unconst itut jon~ 
al and enjoining enforcement and execution of Sec. 
4, Public Law 1h}, 78th Congress (former U.S.C.Acy 
Title 38, Sec. 728, present U.S.C.A., Title 38 
Sece 350h(a) hereinafter referred to as the 
Forfeiture Statute), pursuant to which appellee, 
Administrator of Veterans! Affairs, declared for- 
feit appellant's service connected disability com- 
pensation previously awarded him. The complaint 
also sought judgment declaring the forfeiture il- 
legal and unconstitutional and ordering appellee 

to restore payment to appellant of his compensa~ 
tion as accrued and to accrue. (JA.2-7). A three= 
judge court was convened on application of appel- 
lant under U.S.C.A., Title 28, Secs. 2282 and |228). 
The District Court denied appellantts motion for 
summary judgment and granted appellee's cross 
motion for summary judgment and dismissed the 


complaint. The order of the District Court was 
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EXHIBIT "A" ANNEXED TO ANSWER 


AUTHORIZATION TO KEPOR 1) 
FOR USE OF ORIGINATING OFFICE 

Pre: euthorization wh reportt the service indicated belcw. If you are 
msi ana y cre toe locatiy ether than peak delow, please notify this office and return 
tats exthorization immediately, Dut do net report enti} new authorization ts corer ede of te of address 

or inabaity to report on date indicated may be noted bn the bleak space, om the reveree is form. : . 95) 

] 2. MAME AND ADDRESS OF ISSUING VA OFFKKE 
VETERANS ADMINISTRATION 


252 Seventh Avenue 
New York.1, N.Y. 3006 


ae 


& AUTHORIZED BY : 
JOSEPH HERING CPangt. 
pesignate of, = 


7. ADORESS 


- 


252 Soventh Avenue, New Yqrk.l, N.Y. 
Between 24th and 25th Streets 


2 


pe Pee te een ee er ee paid bas 


Your Ropeioeaent ‘has been scheduled for a specified 
~ date am time. “If you are unable to kcep this : 
=ae a or if- you are not residing at the —_ P Kooning 
address, roturn this notice with a written explanatio: Se Korning 
on the reverse side and you will be givon'a future | _ 
appointment. If within city limits, call WAtkins | Si : 
4-5000, Extension 548 to cancel your’ appointment. ee reg ist A 

. Failure to cooperate will result: in cancellation of « 
your See a ies = 


ee SELES APPOINTENTS: APE: 


{Sie ESTIMATEDI CORSON E ae 


Be ayes 


3 a oe elorsorinad 
; Pr t your tronsportation request to the ticket agent; show your meal request to 
§ ments. Specs es mused request forms, tokens, or tickets should be presented when you report or mailed to issuing VA office. 
ee 


tickets for bus, 
the space above will be entered the number and type of enclosures, For example, TR’s or railroad, 
Ane Het ticket and lodging authorizations and/or authorization for travel by other than common carrier; 
/ or suthorization for reimbursement on a mileage basis or for actual expenses incurred. 


vA Font 3- SAZ _ ESTING T00%S OF WA PoRe 70, 00S OR, RL VCORE. 


"BEST COF 
from the orig 
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EXHIBIT "B™ ANNEXED TO ANSWER. 


(OR SUSPEND) ) PAYMENT T NOTICIPS 


i (Distslon or Office ta Finance Activity) 
Ae officer, HYRO 


oF (Authorizing Disiston or Offs) 


eer Devise 
300 


ACTION AUTHORIZED ((Caeck one) 
&) STOP PAYMENT 


cau poate peatapron) . 


Tau Dal 


‘Opfice Wiemnorandum © UNITED STATES GOVERNMENT. 


oR PIEAUTS OFFIC, MERC 75006 


vt Asgodtertion Setieer 


* SURJECT: — CUR.OrP YECRANDUM 


° 


ACTION TANFH IS INDICATED BY CHSCK MARKS 
7 AEHTED AMARD : 
WZ exDUCT TON 
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EXHIBIT "D" TO DEFENDART’S ANSWER 


VETERANS ADMINISTRATION 


JUL 31 1956 
BOARD OF VETERANS APPEALS 


Robert G. Thompecr Claim No.C-3 346 310 
PMB 74236 

Atlanta, Georgia Docket No. 365 830 
Public Law 144, 78th Congress WW IT Against Forfeiture 


Denied 


Appellant represented by: Robert %, Lewis , Attorney 


QUESTION AT ISSUE: — 
Should the forfeiture invoked against the veteran 
be removed? 
The appeal is taken from & determination of forfeiture in- 
voked against the veteran by the Central Committee on Waivers 
ana Forfeitures, the agency of original jurisdiction, on & 
finding by that Committee that he rendered assistance to an 
enemy of the United States within the maning of Section 4 


of Public Law 144, 78th Congress. 


The veterants service-connected disability, pulmonary tuber- 
culosis, bas been considered as completely arrested for 


severel years and is currently evalueted as no per cent (of) 
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disabling. However, except for the forfeiture invoked 


against the veteran, be would be entitled to a special 
statutory award for arrested tuberculosis in the amomt 
of $67.00 per month, As a result of the forfeiture an 
apportioned ebare in the amount of $30.15 is being paid 


for the benefit of his wife and two children. 


In accordance with the veteran’s request, & public hearing 
was held before this Board for the purpos@ of enabling his 
attorney to present argument and/or evidence in support of 
the veteran's position. Prior to the hearing, there was 
sent to the veteran's attorney by this Board a letter 
dated May 25, 1956 containing an explanation as to the 
statue of the case, references to provisiont! of law regard 
ing the jurisdiction of the Board of Veterans Appeale and 
detailed information as to pertinent evidencd of record 
which appeared to be the basis for the charges ageinst 
him, In this letter, the Board stated, in part, 

"tn order that you my be advised as to the nature 

and substance of the evidence of record, it will 

be summarized herewith. 

"In the interest of narrowing the issues for dis- 

cussion at the hearing, the Board will stipulate 

as to certain of the factual mtters set forth in 


your *Memorandum in support of the appeal, t 1.6.3 
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"(1) that the appellant served in the U.S. Army from 
November 28, 1941 to August 23, 1943, and was honor- 
ably dischargeds that his decorations include & 
Distinguished Service Cross for heroism under fire 

in combat at Buna; and that he was recommnded for & 
vattle field commission as & Captain, but was evacus- 
ted before the necessary procedures could be carried 
out; 

"(2) that the appellant incurred pulmonary tuberculosis 
in service, the condition later reached sn arrested 
stage, and he received compensation payments &6 pro 
vided by the governing law end regulations until June 
1951 when peyments to him were a@iscontinued, although 
an apportioned share of the statutory awaré payedle for 
arrested tuberculosis is currently being peid to his 
wife and minor child. 

"(3) that the appellant is and hes been for & very 
considerable ‘period a member of the Commmist Party 
ana thet he is and has been since 1945 a member of 


the National Board of that Party. 


"The appellant's trial and conviction undex the Smith 


Act, and subsequently for contempt of court, are 
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matters of record, and it ie asaumed you are fully 


aware of the facts pertaining thereto. With regard to 
your contention concerning the conviction under the 
Smith Act and its relationship to the determination 
of forfeiture under Section 4, Public Law wh, 76th 
Congress, the Boaxi will stipulate in advance thet the 
appellant's conviction under the Smith Act for actions 
prior to the Korean Conflict, does not, per se, just- 
ify forfeiture of veterans benefits under Public Law 
144, 78th Congress, The acts for which the eppeLiant 
was convicted under the Smith Act are relevant to the 
present issue only insofar as they have significance 
in evaluating the subsequent evecnts which the agency 
of original jurisdiction held to constitute the 
rendering of assistance to the enemy. 

"Judicial notice will be taken of the fact that the 
appellant was convicted following trial in 1948 and 
1949 on a verdict of guilty by a Jury of the offense of: 
‘Unlavfully, wilfully & knowingly conspiring to 
organize as the Commmist Party of the U.S. of 


Amrica a society, group and assembly of persons 
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who teach & advocate the overthrow & destruction 

of the Government of the U.S. by force and violence 

& knowingly & wiffully to advocate and teach the 
duty end necessity of so overthrowing and destroying 
the Government of the United States.’ 

"Jyaictal notice will also be taken of the subsequent 
appellate steps in which the conviction wes upheld end 


of the subsequent conviction for contempt of court. 


"The determination of the Centrel Committee on Waivers 


and Forfeitures was, in brief, that the appellant's 
activities subsequengt to the outbreak of the Korean 
Conflict (June 27, 1950), represented a continuation 
of activities substantially similar to those for which 
he was convicted under the Smith Act and constituted 


assistance to an eneny. 


"The evidence as to the period subsequent to the out= 
break of the Korean Conflict is in part from public 
sources and in part from confidential informants, Under 
atrectives of the President of the United States, and 


the Regulations of this Administretion, the identity 
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of these witnesses will not be disclosed and they will 


not be available for questioning at the hearing. 


"There is evidence of record that on and after June 
27, 1950, the official date of onset of the Korean 
Conflict, the appellant continued in & position of 
leadership in the Communist Party, and it has not been 
otherwise contended. 


"The Governmnt has information that in or about August 
1950, in @ discussion as to whether the United States 
should drop an atomic bomb in Korea, he stated in 
effect that he wouldn't care if the Pentagon brass 
heads would drop @ bomb on Korea, that a few thousand 
people would be killed, possibly 100,000 or 200,000, 
but this would arouse the world against the United 
States and against capitalist imperialism, that all of 
Asia and in fact, the people of the world, would arise 
and this would be the end of capitalism, timt he 
thought the Soviet Union would welcomes such an act on 
the part of Washington because, although @ few thousand 
people would die, & world revolution ageinst capitaliem 
Would be started, capitaliem would be wiped off the face 
of the earth, and in the long run there would ve & 
tremendous saving of lives. 
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‘he Daily Worker, on September 18, 1950, carried an 
advertisement of a ‘Fight Back Rally' to *Preserve 
the Bill of Rights,' and *Stop World War IIIs* to be 
hela et Madison Square Garden on September 19, 1950. 
'Bob Thompson’ was listed as one of the featured speak- 
ers and the advertisement quoted him as saying "Mass 


action NOW can still mit a Police State.* 


"The record contains information to the effect that in 


an address in September 1950 to the 31et Anmiversery 
Rally of the Commmnist Party at Madison Square Garden, 
Thompson stated, among other things, that *Amrican 
tvperialism is hiding behind the skirts of the Negro 
GI 4n Korea,' that be demanded the withdrewel of the 
United States troops from Korea, that he urged defeat 
of the McCarren Bill and advised thet if passed, it 
should be rendered ineffective by (not registering 
under the provisions of the Bill. 


"Tt was reported in The Worker of October 29, 1950 that 
in a broadcast, Thompson criticized the tgtgantic 
armament program’ end ite cost, statSing in effect that 
in addition to its cost in dollars, it ims cost even 


more dearly in attacks on the Bill of Rights and 
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democratic liberties, in growing terror and lynchings 


against the N gro people, in & vicious upsurge of 
anti-Semitism and shameful, attacks on the foreign 
born, and that the Truman ‘get tough with Russia‘ 
policy ‘means in the last analysis get tough with 
the American people.' He is reported to have stated 


further: 


‘Who is responsible for the fatlure to seat the 
genuine government, of the Chinese people~-The 
Chinese People's Republic--thus making it impossible 
for @ real big Five discussion and agreement? 
Tt must be said that it te the United States dele- 
gation, acting under orders from the Truman admin- 
istration, and hysterically egged on by the Chinese 
nationalist lobby, which has thwarted the desire 
of most of the countries to seat this new Democratic 


State.! 


"The record contains informtion that in December 
1950 in @ speech at the State convention of the New York 
State Commnist Party (reported in part in The Worker, 
December 31, 1950) Thompson stated in part that the way 


of life of the working people of the state daily becomes 


more cruelly affected and more viciously warped with 
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each war move of the Wall Street bankers and the 
Washington politicians. Ie is reported to have referred 
to the ‘war mobilization and militarization of the home 
front, the savage Trumn-Machrthur war of aggression in 
Korea, the avowed intention of the ruling class of our 


country to launch an atomic world war, t and their effect 


on shop and union locals, Negro organizations, UPA 


chapters and all the working people. He is said to have 
stated further that out of preconvention discussions in 
groups of the Party and the conventions there emrged & 
*Party becoming steeled by the blows of the class enexy 
and its growing contact with end participation in the 
struggles of the working people, Negro and white, of our 
State; a Party mrked by the rise and growth of & broad 
cadre with certain distinct charecteristics, such 88 

its direct physical involvement in the mJjor struggles 
of the labor and Negro pegples movermnt, & high level 
of Party consciousness and staunch adherence to Party 
principles; & growing skill in the application of Party 
tectics.' It was stated in The Worker that *Thompson 
tipped his mat to the “heavy blows" dtrected at the Party 
by the war state dominated government circles and pre- 
dicted further heavy blows. He noted, however, that it 


was the bankers of Americe. who were desperete and 
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uncertain while the Commmists were valm and confident, 
The reason lay in the fact that we are "indeed living 
in the epoch of the twilight of world capitalien and 
the dawn of world socieliam." (Thompson declared) 
“fhe strength of the peace movement is basically 
determined by the extent to which the working class is 
4n motion on various fronts against the war policies of 
monopoly capital." (Thompeon declerdd, striking the 


convention-keynote).* Thompson called for greater 


Party unity tin order to achieve in our Party 


organization in New Y,rk State an ability to effectively 
execute the kind of concentration policy called for by 
the "National Draft Resolution". 


"The Government records include & copy of & document 
entitled ‘Draft. Resolution" and a related ‘Discussion 
Guide Based on the Draft Resolution for the 15th National 
Convention of the Commmist Party, U.SA., * issued by the 
National Organizational and Faucational Departments of 
the Commniet Party, U.S.A. The Discussion Guide states 
that the Draft Resolution was prepared by the Nations1 
Committee as a basis for preconvention discussion. This 


Dreft Resolution is substantially identical to the Main 
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Resolution of the 15th Nationa} Convention of the 
Commmnist Party as reported in the January 1951 issue 

of Political Atfeire,' except that Chapter 6 of the Main 
Resolution pertaining to'The Working Farmers, eto. ' 

aces not appear in the Dreft Resolution, and Chapter 6 
of the Draft Resolution entitled "The Party* does not 
appear in the Main Resolution. For the purpose of this 
proceeding, however, it would appear that the ‘National 
Dreft Resolution? referred to by Thompson in his speech, 
the "Draft Resolution’ prepared for preconvention dis- — 
cuesion and the ‘Mein Resolution’ reported in ‘Political 
Afeatret are the same in substance. The following excerpts 
are taken from "Political Affaire’ and the same material 
vith minor variations of wording is also contained in the 


tpraft Resolution’: 


tThe events of the past two lyears heve ‘borne out 


the generel analysis mide by the historic 1945 
Emergency Convention, 86 well as the estimte of 
the 14th Nationa}. Convention of our Party in 1948 
that the “decisive issues confronting the Auerican 
people” are those of "neace or War, democracy or 
fasciom,"” Two main lines of development charecter- 


4ze the period since then: (a) a tremendous 
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speeding up of Well Street's drive toward war, and 6 
consequent growing acuteness of the war danger, and 
(bv) @ great strengthening of the world peace forces 
headed by the Soviet Union, with 6 corresponding 
woekening of the world capitalist system. The 
frenzied imperialist drive toward war end fascism 
has ‘now entered a new stage. This stage began with 
U.S. imperialist armed intervention in Korea and the 
seizure of Taiwan (Formosa) and the further threats 
of aggression against the People’s Democratic 
Republic of China. It represents tle going ovr. 
from propaganda and preparation for war to armed 
aggression ageinst other nations. In the peridi since 
our last convention, Well Street imperialism hes 
further consolidated its domination over the rest 


of the capitalist world... 


tThe sharp decline in production which took plece in 
this country in October 1948 and continued wmntil the 
latter part of 1949 was but the first cold blast of 


the approaching economic storm. see 


t@uring the spring of 1950...the probability ofa 


new, early end even sharper decline was indicated 
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'Thts decline was talted by te catapulting of the 


United States into the new stage of the war 
drive, into actual armed aggression against 
the peoples of Korea and China and a more 
frenzied preparation for all-out war, including 

““the going over to a growing war economy. 
Thus , the present "war boom" was created. 
But this "boom’ has not eliminated the fac- 
tors making for economic: crisis. The crisis 
ras’ only been postponed. The war economy , 
far from "ruling out" the outbreak of an 
economic crisis, will by the very distort ions 
it imposes upon the economy, sharpen the 
contradictions of capitalism and lead to an 
economic crisis of even more catastrophic 
proport ions. cee 

But just at the time in world history when 
one single imperialist state, the United States, 
has the overwhelming preponderance of economic 
and military strength in the capitalist world, 
a new world force has arisen which blocks the 
drive of Wall Street imperialism toward com 


plete world mastery. This force is the world 
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democratic movement, the camp of peace, 


democracy, national independence and Social- 
tsm, at whose head stands that great anti@~ 


imperialist, Socialist state, the Soviet Union. 


tIt is this which explains the imperialists! 


hatred for the Soviet Union. fhey view war 


against the Soviet Union as “inevitable,” becr 


ause its peace policy stands in the way of 
their mad dream to conquer and subjugate the 


entire world. 


t,.eit is through fascist measures that the 
ruling class intends to "prepare the rear" 

for the unpopular war of aggression and wor ld 
conquest which it is feverishly hastening to 


launch. 


tThe camp of peace and Socialism, headed by 
the Soviet Union, has in the past two years 


advanced to the dominant world positionees 
{The salient features of this advance arcece 


tThe irrevocable victory of the people of 


China, under the leadership of their Communist 
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Party, and the formation of the great Chinese 


Peoplets Republic. 


tT .eIn Koredecethe struggle of the colonial 
and semiecolonial peoples for complete 


national liberation cannot be crushed. 


t...The contradictions within the imperialist 
camp are growing and assuming sharper forms, 

as can be seen in recent wekks following the 
U.S. military debacle in Korea. These will 
continue to grow as the suicidal eharacter 

of the war policy becomes more apparent, and 

as U.S. imperialism seeks completely to destroy 
the national independence of its allies. 


tHow dangerous the present situation is can be 
seen by the events in Korea. We have witnessed 
not only the brazen armed intervention against 
the Korean people and the grabbing of Formosa 
as a military base for future war; but also 
repeated, provocative violations of the front- 
ters of China and the U.S.S.R. by American 
military aircraft. The United States imperiale- 
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ists hawe now made it clear that their aims 
in Korea are not only to subjugate the Korean 
peOple, but the Chinese and all Asian peoples 
as wellees The American people cannot evade, 
any more than the German people have been able 
to evade, the responsibility for the fiendish 
Lidices perpetrated by American hands, the 
barbaric, {nhuman bombardments that are oblite 
erating Korean cities and villages, destroying 
industries and means of livelihood and anni- 


hilating masses of men, women and children! 


"“Pnis is only a part of the resolution referred 


to, but es it is a matter of public record, it 


unnecessary to quote further. 


"tn February 1951 the Daily Worker, in printing 
sections of major reports of the 15th National 
Convention of the Communist Party; attributed to 
Thompson, then Chairman of the New York State 
Communist Party, a lengthy report dealing with 
a book by William G.Foster. This report, pub> 
lished in two parts, is a matter of record and 


need not be summarized in detail. In part, 
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Thompson said he viewed the book as a major event 
providing the Party with the opportunity of elev- 
ating its Guerilla Warfare against the ideological 
hold of the war-minded ruling class on the work= 
ing class to the level of a major ideological 
offensive against the war mongers, he referred 

to the predatory role of U.S. imperialism, the 
increasingly powerful world liberating role of 
the Soviet Union, "Yankee imperialism! and its 
devastating forms of exploitation and oppression, 
its inevitable downfall, the inevitable victory 
of socialism throughout the Western Hemisphere, 
his anti-revisionist convictions, and other 


matters. 


"The Daily Worker of March 21, 1951, contains 


an article on tDennis Welcome~Back Rally Tonight.! 
In this article a statement reportedly signed 

by Thompson and other Communist Leaders, refers 
to Dennis! release from jail, ‘where he served 
ten months for courageously challenging the 
legality of the Fascist Un-American Activities 


Committees! 
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"There is evidence that in March 1951, in an 


address at the Rockland Palace in New York City, 


honoring Eugene Dennis, National Secretary, 
Communist Pa ty, UeSeAs, Thompson stated in 
effect among other things that the United States 
ts better at starting wars than finishing them, 
that the days when aggressive and imperialistic 


wars can be won are OvVere 


"The details above are given in order that you 
may be fully informed in advance of the hearing. 
No decision will be made at the time of the 

hearing, for, as stated elsewhere herein, the 
purpose of the hearing is to allow the appella 
or his representataive full opportunity to be 
heard in support of the appeal before a decision 
is made. The Board's decision will be made by 
the Associate Members who sit at the hearing, 
after you have had your hearing and it has been 
transcribed, and after these Associate Members 
have thoroughly reviewed the entire record, in 


cluding the transcript of the hearing. 


"Since the record contains no testimony by the 
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appellant as to the specific factual matters 
set out herein, the question arises whether 


he wishes to specifically admit or deny, in 


whofe or in part, the items of evidence referred 


to inthis letter. He is snot compelled to do 
this, of course, but may if he so chooses, and 
to do so in writing prior to the hearing would 
serve the additional purpose, perhaps, of 
further narrowing the issues for discussion 
at the hearing. If the appellant chooses to 
comment on these factual matters and denies a 
particular act or statement at a particular 
time or place, it is suggested that he state 
whether the act took place or the statement 


was made at any gother time or place. 


"In general, the questions before the Board, to 
which the hearing presentation should be 


directed, are 


(1) Whether the facts summarized in this 
letter are true, in whole or in part, and 
(2) Whether the evidence is adequate toshow 


the appellant to have been guilty oftrender~ 


ing assistance to an enemy of the United 
States or of its alliest as that term is 


used in Sect. h, Public Law 1h), 78th Congres 


J 
At the hearing there was read into the record a 
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letter dated June 17, 1956 from the veteran wherein 


he commented on the charges against him. He stated 


that the specific sharges in the Board's letter of 
May 25th comprised eight sets of quotations either 
ascribed directly to him or for which he was held 


responsible. 


For the purpose of ready reference, the aforemen= 
tioned sets of quotations may be identified, as 
they were in fact in the veterants letter of June 
17th, 1956, as follows: 


(3) 
(2) 


Statement on or about August 1950. 
Statement referred to in advertisement 
(Daily Worker, September 18, 195) for 
Rally at Madison Square Garden. 
Address in September 1956 at Madison Square 
Garden. 
Broadcast reported in the Daily Worker of 
October 29, 1950. 
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Speech at Communist Party Convent ion 


in December 1950. 


(6) Report (Daily Worker in Fehruary 1951) to 


15th National Convention, Communist Party. 
(7) Statement reported in the Daily Worker of 
March 21, 1951 concerning Dennis Welcome=Back 
Rally. 
(8) Address at Rockland Palace in March 
1951 honoring Eugene Dennis. 
In the veteran's letter presented at the hearing, 
he denied categorically any responsibility for the 
first quotation, doubted the accuracy of the first 
part of the eighth quotation and, as to the remain= 
ing, either accepted responsibility therefor or 
stated that while he had ao way of checking the 
quotations he had no reason to doubt that they 


were substantially correct. 


The veterants attorney agreed at the hearing to 

the stipulations offered by the Boaad in the letter 
of May 25 and lasserted that other than the quotat ton 
which Mr. Thompson denied and the portion of the 
eighth quotation questioned by him, the Board had 
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accurately quoted the veterants statements. The at~ 


torney also asserted that he could not find in "fhe 


Worker" but had found elsewhere the fifth quotat io 
and that he desired to correct an inaccuracy to the 

effect that the speech was made at a national rather 

than a state convention of the Communist Party. This 
quotation has since been checked by the Board and [the 
veterants attorney has been advised of the particular 
edition of "The Worker" in which the speech was rem 

ported in part. In checking, the Board found that 
the veterants attorney was correct with regard to 
the minor inaccuracy referred to by him (as to the 
convention at which the speech was made). J% to the 

eighth quotation there is the following evident lary 

conflict: The report received based upon information 
from confidential sources quoted Mr. Thompson as 
having stated in part "The United States is better 
at starting wars than finishing them" whereas the 
veterants attorney asserts that he found a report 
in the March 22, 1951 edition of "The Daily Worker" 
wherein Mr. Thompson is quoted as having said, in 
part "The ruling class is better at starting wars 


than finishing them." The difference between the 
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two statements is insignificant since in other 
statements Mr. Thompson indicates that when he 
refers to Yruling class" he means those persons 
who, according to him, determine the policy of 

the United States Government. However, the Board 
will consider the statement in the form reported 
by the veteran’s attorney. The Board will exclude 
from its consideration the statement reportedly 
made by the veteran on or about August 1950, 
identified herein as the first quotation, since 
the confidential information concerning this state= 
ment lacks particularity in certain respects: , and 
in the face of the veterants denial, the evidence 
presently of record is considered inadequate to 
establish beyond a reasonable doubt the making of 


the specific statement attributed to him under cir- 


cumstances sup portive of a conclusion that it would 


benefit the enemy. 


The principal contentions by and in behalf of the 
veteran and his attorney are as follows: 
(1) The Central Committee on Waivers and Fore 
feitures relied upon the veterants conviction 


in 1949 under statutes dealing with @ con= 
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spiracy to teach and advocate the duty and 


necessity of overthrowing the Government of 
the United States by force and violence; such 
offense is not included in Section h of Pub- 
lic Law 1h}, 78th Congress; and there is no 
evidence to substantiate a charge of conspir~ 
acy (during the Korean Conflict). 
(2) The acts which haw been construed by the 
Veterans Administration as rendering assist- 
ance to an enemy of the United States in time 
of war deal exclusively with speech regarding 
political, social and economic issues; the 
First Amendment to the Const itution guarantees 
a personts right to speak freely, including 
the right to criticize the Government; and 
the Veterans Administration cannot infringe 
«pon such rights. 

(3) The Central Committee on Waivers and Fore 
feitures made its determination gwithout fur- 
nishing the veteran with information as to 
the charges against him and denied him the 


right to confront and cross-examine witnesses 
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for the Government and in so doing the Veterans 
Administration has violated the Fifth Amendment 
to the Constitution by depriving him of valuable 
property rights without due process of law. 

(h) Since "rendering assistance to an enemy" is 
not a crime under the criminal code and Congress 
in enacting Section h, Pyblic Law 1h intended 
to penalize only for criminal offenses, the term 
"rendering assistance to an enemy" is synonymous 


with treason and the Veterans Adthinistration has no 


authority to invoke a forfeiture against the 


veteran for such offense in the absence of a 
conviction for treason. 

(S) As interpreted by the Veterans Administration 
the law is discriminatory against veterans in that 
a veteran is penalized for criticizing the Govern= 
ment where non-veterans have no liability. 

(6) The Veterans Administration is actually penale- 
izing the veteran because of his membership and 
leadership in the Communist Party of the United 
States as emphasized by the use against him of 
publicly stated political positions of the Com= 


munist Party. 


Uh 
Section of Public Law 1h}, 78th Congress, provid 


in parts 
"Any person shown by evidence satisfactory to 
the Administrator of Veterans! Affairs to be 
guilty of mutiny, treason, sabotage, or ren- 
dering assistance to an enemy of the United 
States or of its allies shall forfeit all 
accrued or future benefits under laws admin= 
istered by the Veterans! Administration per@- 
taining to gratuities for veterans and their 
dependents." 
Under this provision the duty is imposed by law upon 
the Administrator to invoke 4 forfeiture of gratui- 
tous benefits aiministered by the Veterans Adminis= 
tration where, in his judgment, the evidence against 
a person establishes that he was guilty of any of 
the offens@s specified. In discharging this duty, 
the Administrator has delegated to the Central 
Committee on Waivers and Forfeitures, subject to 
appellate review, the responsibil’ty for judging 
whether the evidence presents adequate facts upon 
which to invoke a forfeiture. The Administrator 


has also promulgated various regulations, instruc= 
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tions and precedents which are cumulatively to 

to the effect that sati sfactory evidence of 

guilt does not necessarily require proof of 
conviction by a court of law but does require a 
corclusion as to guilt based upon an evaluation 

of all the evidence presented and as the result 

of proceedings wherein the accused has been given . 
full notice of the charges and has been afforded 
the opportunity to heve ahearing thereon with 
representation by counsel. The facts, as asserted 
in the veteran's behalf, that the term "rendering 
assistance to an enemy of the United States" is 


not found in the criminal code; is persuasive of 


the fact that Congress did frot expect a forfeiture 


under Section of Public Law 1h) for rendering 
assistance to the enemy to be predicated upon a 


conviction by a court of law of such offense. 


In administrative, as distinguished from judicial 
proceedings, "due process" is not a term of in- 

variable meaning; the rwquirements must be meas~ 
ured in the light of the purpose of the particular 
proceedings. Inthe instant case, the administra- 


tive proceedings involve a determiaation of. 
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entitlement to disability compensation. It is 


well settled that an award of disability compen- 
sation under laws administered by the Veterans 
Administration dods not confer a vested right to 
such benefila, Thus, 2 forfeiture of compensation 
does not involve the question of deprivation of a 
property right. It has been repeatedly held that 
compensation is a gratuity wholly within the power 
of Congress to grant or withdraw at its discretion 
based upon such conditions as that legisitative body 
wishes to attach. Although the determination of 
continued entitlement to a "property" right, as 
the quoted term is used in the Fifth Amendment 
to the Constitution of the United States dealing 
with due process of law, is not involved in the 
issue presented by the appeal, this Board is acutely 
aware of its responsibility as an appellate tribunal, 
of ensuring that a final administrative determina~ 
tion be predicated upon proceedings which, in the 
last analysis, measure up to the essential standards 
of fairness which characterize the guiding prin- 
ciples of due process contained in the Constitution. 


In the instant case the veteran has been given 


47 


detailed notice of the charges against him and ade= 
quate opportunity to rebut them personally or 
through his counsel prior to the final determina-~ 
tion of his entitlement. In this connection, it 

ts immaterfal whether at some earlier state of the 
proceedings, the desired standares-were not fully 


met since there is no substantial prejudice of the 


veterants rights where « deficiency fis remedied 


during the course of the proceedings in time for 
complete protection of his interests. Since there 
{fs only one item of fact concerning which there is 
substantial conflict, this item affords the only 
area in which it might be argued that due process 
has been denied by lack of opportunity to confront 
and cross-examine witnesses. However, since this 
item of evidence has been excluded from considera~ 


tion, the argument would have no validity. 


In analyzing the offense of which the veteran is 
charged; namely, rendering assistance to an enemy 

of the United States, the contention that such term 
is necessarily the same as treason is rejected. It 
is obvious that if this were true, it would have been 


meaningless for Congress to hawe used both terms in 


48 


the statute, as it did. While mutiny, treason and 
sabotage, three of the terms used, are offenses 
relating to acts by which assistance may be rene 
dered to an enemy, it does not follow that there 
are no other acts which constitute rendering assist- 
ance to the enemy. Froma study of the legislative 
hsitory of Section of Public Law 1h), it is the 
opinion of this that the term "rendering 
assistance to an enemy" was intended to embrace 


all acts which give “aid and comfort to the enemy’ 


as that expression is ueed by the courts in discus= 


sing one of the elements of treason. In Cramer Ve 


U.S., 325 UeS. 1, 8% ed 11 the Su-reme Court of 


the United States stated in part: 
"Thus the crime of treason consists of two 
elements: adherence to the enemy; and ren- 
dering him aid and comfort. A citizen in- 

tellectually or emotionally may favor the enemy 
and harbor sympathies or convictions disloyal 
to this country's policy or interest, but so 
long as he commits no act of aid and comfort 
to the enemy, there is no treason. On the 


other hand, a citizen may take actions which 
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do aid and comfort the enemy ~ making 2 
speech critical of the Government or oppos= 
ing its measures, profiteering, striking in 


defense plants or essential work, and the 


hundred other things which impair our com 


hesion and diminish our strength - but if there 

ts no adherence to the enemy in this, if 

there is no intent to betray, there is 

no treason.” 
In other words "rendering assistance to an enemy of 
the United States" may consist of acts which are 
intent ionalyy committed by a person with the under- 
standing that such acts will result in a weakening 
of our effort against the enemy but which are not 
necessarily acoompanied by the specific intent to 
transfer allegiance from the United States to the 


enemye 


As to the term "enemy" as used in the governing law 
it is considered that there is an enemy during a 
time when the United States is in a state of open 
hostilities with a foreign power, whether by reason 
of a formal declaration of war or otherwise (de 


facto war). In this case we are concerned with the 
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period of hostilities incident to the Korean Con= 


flict commencing on June 27, 1950 and continuing 


until subsequent to the dates of commission of the 


acts which are the subject of this appeal. 


The enemy assistance of which the veteran is charg 
involves acts subsequent to June 27, 1950. We are 
not concerned with the question of whether, by mea 
of such acts, the veteran intended to betray his 
country and was guilty of treason or of whether he 
entered into a conspiracy of any sort in connection 
therewith; the question is whether the acts were 
done intentionally rather than throygh negligence 
or without realization as to the consequences of 
hfs acts and whether the natural tendency and prob- 
able effect thereof would reasonably be expected to 
benefit the enemy. It is not necessary to establish 
that the enemy actually derived any particular benefit 
from the acts committed if, viewed in the light of the 
attending circumstances, including an evaluation 
of the facts bearing upon the question of whether 
the person was ina position to particularly in~ 


fluence others, it is reasonable to conclude that 
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the acts would naturally tend to be of assistance to 
the enemy. Where acts of speech are concerned such 
acts must be related to the speaker's background 

and not that of any other person. For this and 
other reasons each case of this thpe must be decided 
on its own particular facts. In this connection the 
Board does not consider the case of another veteran 
referred to at the hearing as mat erial to the issue 


posed by the acts of speech of Robert G. Thompson. 


The law assumes every man to intend the natural coné 


sequences which one standing in his circumstances 
and possessing his knowledge would reasonably expect 
to result from his acts. Thus, in evaluating the 
evidence to determine the veteran's intent, we must 
look nbt only to the acts of speech alone but relate 
them to the background information which places them 


He their proper perspective. 


The evidence discloses that the veteran has been a 
member of the Communist Party since 19333 that he 
attended courses in Marxism and Leninism in Moscow 

in 1935 or 1936; that he fought in Spain with the 
Abraham Lincoln Brigade in 19373 that upon his return 
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to the United States in 1938, he was the State Secr 
retary of the Young Communist League in Ohio and 
later was Nationa] Vice-President of such League; 
that he served honorably in the armed forces of 
the United States from November 19}1 to August 1933 
that after his discharge he became National Secres 
tary of the Young Communist League and wrote a 
column for "The Daily Worker"; that since 1945 he 
has been a member of the National Board of the 


Communist Party; that he was convicted in M9 of 


“unlawfully, willfully & knowingly conspiring to 


organize as the Communist Party of the U.S. of 

America a society, group and aseembly of persons 
who teach & advocate the overthrow & destruction 
of the government of the U.S. by force and violence, 
& knowingly & wilfully to advocate and teach the 
duty and necessity of so overthrowing and destroyr 
ing the Government of the United States"; that 
subsequent to his conviction and while on bail 
pending his court appeal he wrote numerous articl 
and made numerous speeches in his capacity as a 
leader of the Communist Party; and that after his 


conviction was upheld by the courts, he defied the 
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order of the court by refusing to appear for senten= 
cing and became a fugitive from justice until 


apprehended. 


In analyzing the appellant's spoken and written 
words, the Board is mindful of the First Amendment 
of the Constitution which provides that Congress 


shall make no law abridging freedom of speech or 


of the presSe However » as was stated by the Supreme 


Court of the United States in Gitlow v. New York 

268 UsSe 652, 69 Leeds. 1138: 
"It is a fundamental principle, long estab~ 
lished, that the freedom of speech and of 
the press which is secured by the Const itu- 
tion does ‘not confer an absolute right to 
speak or publish, without responsibility, 
whatever one may choose, or an unrestricted 
and unbridled license that gives immunity for 
every posfible use of language, and prevents 


the punishment of thase who abuse this freedom. 


cloec 


"It gees not protect publications or teachings 


which tend to subvert or imperit the Government. ee 


"That utterances inciting to the overthrow of 
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organized Government by unlawful means present 
a sufficient danger of substantive evil to 
bring their punishment within the range of 
legislative discretion is clear." 

In Schenck ve United States, 249 U.S. 47, 63 Leeds 
470 the Supreme Court of the United States declared: 
‘twhen a nation fs at war many things that 
might be said in time of peace are such a 
hindrance to its effort that their utterance 

will not be endured so long as men fight, 
and that no court could regard them as pro= 


tected by any;constitutional right." 


The veteran's attorney, in attempting to seek the 
protection of the First Amendment of the Constitution 
for his client, has quoted statements of a Government 
official as being critical of some phase of the 
Governmentts policy with respect to Korea to dranat ize 
the contention that the Veteran has done nothing worse 
than anyone else who has criticized the Government. 


In the opinion of this Board, there is a vast 


difference between a stateman or military leader 


offering criticism of governmental policy with the 


hope of influencing a different course of action 
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to protect and preserve the Government, as compared 
with a spokesman for an organization which is clear- 
ly dedicated to undermining our present Government 
incident to strengthening communism throughout the 
world, as in this case, urging his audience not to 
comply with a certain provision of the McCarran 

Bill if passed or making speeches containing sucn 
inflammatory statements as: "Mass action now can 
still halt a P olice State," “American imperialism 
is hiding behind the skirts of the Negro GI in Korea," 
that we are "indeed living in the epoch of the twi- 
light of world capitalism and the dawn of world 
socialism," "The strength of the peace movement 

is basically determined by the extent to which the 
working class is in motion on various fronts against 
the policies of monopoly capital,” that the armament 
program has cost dearly in growing terror and lynch 
ing against the Negro people, in a vicious upsurge 


of anti-Semitism and shameful attacks on the foreign 


born and "The ruling class is better at starting 


wars than finishing then.” 
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When the veteran made these remarks, he clearly did 
so with the purpose and expectancy of setting class 
against class, of arousing deep resentment and 
hatred in minority groups, of having others spread 
the doctrine and propaganda of the Communist Party 
and of inciting others to oppose prosecution of the 
war so as to strengthen communism throughout the 

world and relatively weaken the Government of the 


United States. 


The difference betwean the statements of the Govern- 
ment official and those of Robert G. Thompson is 
that which exists between speech which does not and 
is not intended to seriously endanger the existence 


of the Constitutian itself as the source of our 


Government, as contrasted with speech which in it 
cumulative effect is employed primarily with the 
intention of inciting others to take unlawful act 
constituting danger to the Government, a danger 

against which Congress undeniably has the right t 
protect the Government, its citizens and the publ 
(Federal) funds of its citizens. As was stated by 
the Supreme Court of the United States in United 


States Ex Rel. Milwaukee Social ‘Democratic Pub= 
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lishing Company v. Vurleson, 255 U.S. 407, 65 Led. 
704s 
"Ereedom of the press may protect criticism 


and agitation for modification or repeal of 


laws, but it does not extend to protection 


of him who counsels and encouragss the vio= 
lation of the law as it exists. The 
Constitutiion was adopted to preserve our 
Government, not to serve as a protecting 
screen for those who, while claiming its 
privileges, seek to destroy it.” 
It is shown by the evidence and, in fact, by the 
appellant's letter which was introduced into the 
hearing proceedings, that he publicly called for 
adherence to Communist Party principles, skill in 
the application of party tactics, and in particu- 
lar urged execution of the policies set out in 
the document variously identified as "Main Reso- 
lution,” "National Draft Resolution,” and "Draft 
Resolution,” a document prepared by the National 
Committee of the Communist Party. Tke policies 
outlined in this document are patently in exeess 


of legitimate criticism, and we think fully 
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justify the conclusion that they were intended to 
foster and advance the cause of foreign powers, 
including nations with which we were then at ware 
No other Gonélusion is reasonable after analyzing 
the nature and pattern of such assertions as that 
the United States: support of the United Nations 
the Korean Conflict constituted "armed interven~ 
“armed aggression" and "fiendish Lidices perpetrat= 
ed by American hands," that our action with respect 
to Formosa is "seizure of Formosa"; that the United 


States secks to destroy the national independence 


of its allies, threatens aggression against Com- 


munist China, seeks to subjugate the Chinese and 
all Asian peoples and has a "mad dream to conque 
and subjugate the entire world” but that, on the 
other hand, the Soviet Union heads the camp of 
peace and democracy, "blocking the drive of Wall 


Street imperialism toward complete world mastery." 


In evaluating the veteran's utterances, such as his 
public charges that our war effort was a "savage 
Truman=-MacArthur war of aggression," and his 
references to the "avowed intention of the ruling 


class of our country to launch an atomic world 
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war," "the predatory role of U.S. imperialism" and 
“the inereasingly powerful world liberating role of 
the Soviet Union,” there is also for consideration 
the effect of such public charges upon persons in 
other nations and the ultimate effect thereof upon 
our countryts relationship with other nations, in- 
cluding their willingness to join forces with the 
United States against the enemy. It is in this 
area that public utterances such as are involved 


here might constitute as much or more assistance to 


the enemy as the effect thereof upon residents of 


the United States. 


Whether the appellantts conduct which led to the 
declaration of forfeiture was no more than the exer@- 
cise of his freedom of speech is 2 question which 
the Board has most seriously considered. We are 
deeply conscious of this inalienable American right 
and the considerable latitude it gives every citizen 
of this country. It is contended that only acts of 
speech are charged and that the appellant has thus 
heen penalized unjustly because he has merely exer 
cised a constitutional right. The acts of speech 


charged and ‘not denied, however, cannot be assessed 
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one by one, out of context of the total circumstan@ 

ces shown. When evaluated cumulatively in the light 
of the appellant!s position and the existing cirs 
cumstances, it is our conclusion that a clearly 
discernible plan emerges, characterized by the 

demonstrated aim of weakening to the maximum extent 
possible the strength and position of our country 
and promoting the cause of our enemies. We there~ 
fore view the acts of speech as exceeding the free~ 
dom of speech guaranteed by the Constitution and 
hold to be invalid the appellant*s claim of protec@- 
tion by that whth he se&ks to destroy. 


The contention that this veteran, unlike other 
citizens, is being penalized because he is a vet 
eran is based upon a distorted interpretation of 
Congressional intent. For many years Congress has 
delegated authority to the Adménistrator of Vet- 
erans Affairs to invoke a forfeiture of gratuitous 
benefits and has specified the codditions under 
which it is desired that the Administrator shall 


act. For example, a somewhat similar delegation|of 


authority may be found in Section 15 of Public No. 
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2, 734 Congress. In enacting Section h of Public 
Law 1h, Congress was not intending to enact 
punitive legislation in the sense of a penal code 
but rather was identifying circumstances under 
which the Congress, in the exercise of its discre= 
tionary power with regard to a purely gratuitous 
benefit, intended that such benefit should be w:th- 
drawn. More specifically, Congress was proclaiming, 
in effect, that any person who intentionally commits 
acts of assistance to an enemy during time of war 

is not deserving of and shall not continue to re- 
ceive a gretuitous benefit intended for the loyal; 
that public funds shall not be used to reward an 
individual who has exerted streraous efforts to 
further the cause of aggressor nations with which 
the United States is at war and to undermine our 
country's efforts to combat enemy aggression. 


Furthermore, this Board does not conclude that 


Congress intended to Gnave a forfeiture invoked 


against a veteran for his beliefs - political or 
sociale However, it is clear that the act of 
making public declarations concerning onets beliefs 


subjects the speaker to responsibility for what@- 
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ever consequence may reasonably be expected to 


ensuce 


Without regard to the statement which the veteran 
denies having made, the Board concludes that the 
evidence establishes beyond a reasonable doubt 
that during the Korean Conflict he made public ut- 
terances which were calculaeed by him to incute 
others to action beneficial to the North Korean 
Government and the Communist Government of China 
that he therefore rendered assistance to an enemy 
of the United States within the purview of Section 
. of Public Law 14h; and that by reason of such 
action he has forfeited all accrued or future 

Veterans Administration gratuits to whth he mig 
otherwise be entitled based upon his service 
pérformed in the armed forces of the United States. 
In arriving at this conclusion the Board has been 


mindful of the meritorious aspects of the veterant. 


service but this factor neither alters the nature 
whch 


of the act 9 were of assistance to the enemy nor 
otherwise serves to exempt him from the operation 


of the forfeiture statute. 
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Since that portion of the factual data which 
has not been disputed by the veteran or his counsel 
is, of itself, sufficient to warrant forfeiture, 
the contentions regarding confrontation and cross~ 
examination of witnesses on classified security 
information obviously have no trace of validity. 
It is therefore unnecessary to proceed further in 


the instant appeal, which is denied. 


The veteran requested and specifically authorized a 


public hearing on this appeal, which was attended 


by representatives of the Press. Accordingly, 


copies of this decision are being released to the 


Public. 


(Signed) (Signed) 


C.C.BROWN LAWRENCE R.PIERCE,JR. 
Associate Member Associate Member 


(signed) 


JAMES W. STANCIL 
Associate Member 
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EXHIBIT "E" TO DEFENDANT'S ANSWER 


VETERANS ADMINISTRAT LON 


BOARD OF VETERANS APPEALS 

May 5, 1959 

Robert G.Thompson Claim No.C=3 346 31 
c/o Albertson 


Apartment 12-A Docket No. h7h 496 
520 West 110th Street 


New York, New York RECONS IDERAT LON 
Sec. 350h(a), Title 38, U.S.C. WW II Forf. of Bnfts. 
Denied 
r d by: Mary M. Kaufman, Attorney 
QUESTION AT ISSUE: 

Whether the previously declared forfeiture 
of benefits under all laws administered by 

the Veterans Administration should be 


removed. 


On July 31, 1956, this Board, after hearing oral 


argument and reviewing the entire record, rendered 
its final decision pertaining to the above-named 
veteran, affirming on appeal the determination 
of the originating agency (the then Central Com- 
mittee on Waivers and Forfeitures) that this 


veteran by rendering assistance to an enemy of t 
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United States had forfeit his benefits and gratui- 


ties Soe administered by the Veterans Admin- 
1 


istration pursuant to the provisions of Section 
h, Public Law lhh, 78th Congress . On June 27, 
1958, Thompson, through his duly appointed counsel, 
filed with supporting brief a petition for 
reconsideration of the Board's decision. Later, 
on January 31, 1959, by leave of the Board, a sup 
plemental brief was filed and made a part of the 


procedural record. 


TY 


1/ The veterants service-connected disability, 
pulmonary tuberculosis, has been considered as 
completely arrested for several years and is 
currently evaluated as no per cent (0%) disabling. 
However, except for the forfeiture, the veteran 
would be entitled to a special statutory award 
for arrested tuberculosis in the amount of $67.00 
per month. As @ result of the forfeiture an ap~ 
portioned share in the amount of $30.15 is being 
paid for the benefit of his wife and two children. 


2/ Section h, Public Law lbh, 78th Congress, (38 
USCA 728) has been re-enacted substantially in 
Section 350h(a) of Title 38, United States Code, 
which provides that any person shown by evidence 
satisfactory to the Administrator to be guilty 

of mutiny, treason, sabotage or rendering assist~- 
ance to an enemy of the United States or its 
allies, shall forfeit all accrued or future grat- 
uitéous benefits under laws administered by the 
Veterans Administration. 
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The petition asserts that the Boardts construct ion 
of the forfeiture statute (n.2 supra) was found to 
be erroneous by the United States Court of Appeals, 


for the District of Columbia Circuit, Wellman Ve 


ittier, 259 Fed. 2nd 163 (June 19, 1958); that 
the Board erred in that it invoked forfeiture 
because of Thompsonts active membership in the 
Communist Party rather than on the basis of overt 
acts in behalf of the Communist China Peoples Rep 
lic and/or North Korea during the Korean Conflict 
that the Central Committee on Waivers and Forfeit 
predicated the forfeiture, and the Board of Veter 
Appeals based its denial of the appeal, on Thomps 
Smith Act conspiracy convictions; that, as stated 
the court in the Wellman case, there must be clear 
proof of the overt acts, and by invoking the forfieit= 
ure statute on verbal and written utterances, the 
Government is, in effect, denying Thompson his rights 
to free speech protected under the First Amendment 
to the Constitution of the United States; that 
during the pertinent period, the United States was 
not at war with the Governments of Communist China 


and NOrth Korea, and therefore, there existed no. 
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enemy within the meaning of the forfeiture statute. 
It is argued that the decision in the Wellman case, 


in itself, requires restoration of the veterants 


benefits, bolsterdd by the contentions originally 


advanced in support of Thompsonts appeal and the 


additional contentions presented in the petition. 


Coming as he does, nearly two years after the Boardts 
fina) decision, we assume that the petitioner invokes 
our jurisdiction to reconsider our previous decision 
under 38 U.S.C. 00} which reads, as follows: 
00h. Jurisdiction of the Board 
(a) All questions on claims involving benefits 
under the laws administered by the Veterans 
Administration shall be subject to one review 
on appeal to the Administrator. Final de= 
cisions on such appeals shall be made by the 
Board. 
(b) When a claim is disallowed by the Board, 
it may not be reopened and allowed, and no 
claim based upon the same factual basis shall 
be considered; however, where subsequent to 
disallowance of a claim, new and mat erial 


evidence in the form of official reports from 
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the proper Service Department is secured, 


the Board may authorize the reopening of 

the claim and review of the former decision, 
This matter has been dealt with in the following) rule 
of the Boardts Rules of Practices 

Rule 20. Requests for hearings for the 

purpose of showing error in a decision of 

the Board of Veterans Appeals must be made 

within the period of one year from the date 

of mailing of notice of such decision. Briefs 

for the purpose of showing error in a decision 

of the Board of Veterans Appeals may be filed 

with the Board at any time. Contentions 

advanced either by hearing or brief should 

be directed to alleged error and not to mere 

difference of opinion in the evaluation of 

evidence. 
It will be seen that the statutory proscription has 
been interpreted as liberally as is commensurate 
with principles of orderly procedure in order that 
veterans may be afforded as great an opportunity 
before the Board as the elasticity of the jurisdic- 


tional grant reasonably will permit. Ina like veh 
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the Board approaches the problem presented in the 
instant case, mindful of the severity of the for- 
feiture statute and conscious that, if otherwise 
within our statutory authority, a meritorious al- 
legation of error should not be barred on the basis 
of mere timeliness. Hence, without considering any 
possible effect of Thompsonts delay in petit loning 
for reconsideration, we deem it appropriate in the 
present instance to look closer at the weight and 
persuasiveness of appellants! contentions. Al- 
though our decision of July 31, 1956, contains detail- 


ed findings and is appended, a review of the basic 


facts conce rning this veteran and the actions taken 


appears advisable. 


Thompson, at'the age of 18, Joined the Communist 
Party in the summer of 1933. He also became @ 
member of the Young Communist League and a member 
of the California State Committee of the Young 
Communist League. In August of 1935, he went to 
Russia as an advisor to the Sixth World Congress 
of the Young Communist International Congress. He 
remained there until November 1936, working as a 


maintenance machinist at the Kaganovich Ball 
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Bearing Plant in Moscow and attentling lectures and 
courses in Marxism-Leninism. From Russia, he went 
to Spain where in January 1937; he joined the 

International (Abraham Lincoln) Brigade of the 
Spanish Republic Army. Having been wounded in ac@- 
tion, he returned to the United States in January 
1938, but in May 1938, fraudulently using a Spanish 

passport issued to one Roberto Pones Tomes, he went 

to Paris in contemplation of returning to the fight- 
ing in Spain. There, he was arrested, served two 
months in jail, and was deported. On arrival in the 
United States, he became the Ohio State Secretary of 
the Young Communist League of Columbus, Ohio, and 
in 1939, National Vice-President of the Yong Com- 
munist Leaguee In June 1941 he transferred his 
activities to New York City where he worked for the 


Young Communist League, remaining there (except for 


a trip to Mexico City, Mexico, in July 191) until 


he entered the United States Armed Forces. 


Thompson served in the United States Army, Company C, 
127th Infantry from November 28, 1941, until August 
23, 1943. He became a Staff Sergeant and fought 
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against the Japanese in the Buna area in New Guinea 
where he was awarded the Distinguished Service Cross 
for leading a patrol across the Konambi River under 
enemy fire. He was recommended for a battle field 
commission as a captain, but was hospttalized for 
malaria and tuberculosis and evacuated before the 
necessary procedures could be carried out. He 


was honorably discharged because of his illness. 


After discharge from service, Thompson became Nat- 


ional Secretary to the Young Communist League and 
wrote a column for the "Daily Worker." When the 
Young Communist League was dissolved in October 1943, 
he was elected a member and co-chairman of the 
National Committee of the American Youth for Demo- 
cracy, succdssor organization to the Young Commun= 
ist Leaguee In 1945, he took an active part in the 
demise of the Communist Political Associat ian. 
Thompson was 2 member of the Nominating and Presid- 
ing Committee, the chief committee of the July 19)5 
convention which reconstituted the Communist Party 
in the United States. He was the Communist candi- 
date for State Comptroller of New York in the Novem= 
ber 1946 elections. By 19}7 Thompson had become @ 
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member of the National Secretariat. Nat ional 
Board, and Nationa} Committee of the Communist 
Party of the United States, and was State Chairman 
and member of the State Committee, State Board and 
State Secretariat of the Communist Party for New 


York State. 


In July 1948, Thompson, along with ten other lead= 
ers of the Communist Party, was arraigned on the 
charge of conspiracy to organize the Communist 
Party of the United States as a group to swaeh a 
advocate the overthrow and destruction of the 
Government of the United States by force and vio 
lence, and "to advocate and teach the duty and 
necessity of overthrowing and destroying the Gove 
ernment of the United States by force and violence” 
18 USCA 371 and 2385 (Smith Act). On October 21, 
1949, after a nine-month jury trial in the Federal 


District Court, Southern District of New YOrk, he 


was found guilty, along with the others, receiving 
a sentence of three years imprisonment and a fine 
of $10,000. He appealed and his conviction was 
upheld by the U.S. Court of Appeals, Second Circuit 
(UsSe ve Dennis et al, 183 F. 2d 201, decided 


73 


August 1, 1950), and by the Supreme Court of the 
United States (Dennis ve U.S. 341 U.S. 9k, den 
cided June h, 1951). 


During the period covering the appeal procedures 
(October 21, 1949, until on or about July 2, 1951), 
Thompson was enlarged upon bond. From and after 
July 2, 1951, he avoided apprehension for over two 
years by changing his appearance, meving about the 
country, and assuming the identity of one John 
Francis Brennan who had been dead 1h years He 

was areested August 27, 1953, at Twain Harte, 
California, stood trial for contempt of court upon 
being found guilty, was sentenced to an additional 
term of four :years imprisonment. In December 1953, 
he was incarcerated in the Federal Penitentiary, 
Atlanta, Georgia, to serve the combined seven-year 


sentence. 


we find no merit in the contention that the Board 
invoked forfeiture "by reason of Thompson's member~ 


ship in the Communist Party" and we find no error 


in the Boardts acceptance, as relevant and material, 


that Thompson was a high and influential functionary 
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of the Party and that he employed this "rigidly 


and ruthlessly disciplined," nationwide organiza 


tion with its nationally circulated newspaper and 
magazine, as the instrument, and the 70,000 members 
located throughout the country as the means to 
weaken and hinder our military and economic efforts 
during the Korean Conflict. It is entirely necessary 
and pertinent to understand Thompson's background, 
orientation, techniques and effectiveness to place: 
in proper perspective the actions ‘upon which the 


forfeiture of benefits was based. 


It will be most convenient now to consider also the 
challenge that the forfeiture was based on Thompsonts 
conviction of conspiracy to violate the provisions 
of the Smith Act. We find nothing in the Boardts 
decision which would give substance to this complaint. 
As a matter of fact, agreement had been reached prior 
to the oral argument and a stipulation made of record 
to wits 
"othe Smith Act conviction was based upon 
acts before the onset of the Korean Conflict. 


Since the provisions of law under which this 
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appeal is taken pertain only to wart ime 

periods, then it follows that the acts for 

which he was convicted under the Smith Act 

do not, per se, justify any forfeiture 

under Public Law 14h. The conviction under 

the Smith Act is pertinent, 3 if at all, 

only in the sense of whatever pertinence 

it may have in evaluating subsequent events" 

(transcript of record, Pe. 4,5). 
Furthermore, ‘to the extent that the Committee on 
Waivers and Forfeitures found that similar acts 
were continued subsequent to the conviction, there 


was ample and convincing evidence in support thereof 


(see infra). 


With regard to the assertions made regarding freedom 


of speech and press guaranteed by the First Amend=- 


ment to the Constitution, we are aware of the great 


tradition behind these freedoms and the long line 
of judicial decisions emphasizing the prohibition 
against abridging them. We are cognizant of the 

fact that even in time of war, sharp criticism of 
government policy may be so clothed and protected. 


However, unrestrained language, motivated by an 
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intent to destroy that which protects freedom of 


expression, uttered during the time of war under 


the dangerous circumstances present in the instant 
case does not enjoy the protection of the fundamen- 
tal guarantee. We are constrained to observe that 
similar utterances, made by this veteran between 
World War II and the Korean Conflict, when our 
country was not at war, were held by the United 
States Supreme Cpurt not to be protected under the 
free speech guarantee when there was a clear and 
present danger that the substantive evil would be 
caused. U.S. ve Dennis, supra. The speeches and 
writings here involved were made at a time when, 

as previously stated by this Board in, its decision 
in the case of Saul L. Wellman (Jan. 29, 1959), “we 
were threatened (to the point, in fact, where 
military tactics were altered to avoid igniting 

the fuse) with the menace of all-out war with 
international communism," and at a time when"a 
danger existed and the danger was imminent." We 
conclude that this claim of error is a mere rechauffe 
of petitioner's previous argument which we find was 


considered fully, and ruled upon specifically, in 
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our decision of July 31, 1956, and we discern no 
error therein. Thompson, notwithstanding his 

avowed aim and his acts toward that end, may, as 
any other, avidly drink at the well of American 
freedoms and with the same gusto. But the limita- 
tions inherent in these freemoms must be recognizeds 
the guarantee survives only until the privilege is 
abused to the point where future enjoyment of its 
continued succulence is presently endangered. 

Such a circumstance of present danger existed at 


the time of Thompson's activities which are dealt 


with herein. Cf. Yates v. United States, 35h, U.S. 


298, (1957). 


Nor do wé find substance in the assertion that during 
the Korean Conflict the United States was not at war 
and there existed no enemy. To do so would require 
blind adherence to the one and only element not 
present + the lack of formal declaration. As per 
tains to the Korean Conflict, our question is 
whether there can be an enemy of the United States 
within the meaning of the forfeiture act when war 


in the constitutional sense has not been declared 
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formally in the prescribed procedure of Congress and 
the President of the United States . We have exam~ 
ined the authorities eited in support of petitioner's 
thesis. HsR. Rep. No. 127, 82nd Cong., Ist Sess3} 
H.R. Rep. No. 558, 83rd Cong., ist Sess.; Pres. MesSe 
of July 19, 1959; Am. Jour. Int. Law 671-676; H.R, 
Rep. 201, 82nd Cong., 2nd Sess. We find that, 
rather than sustain, the cited authorities substan= 
tially controvert petitioner's position, The 
Congressional Committee Reports and the President 
message are replete with expressions which reflec 
recognition that a state of war existed between t 


United States on the one hand, and the aggressor 


3/ In the case of Dale v. Morchantet Mutual Marine 
Insurance Co., 51 Main Reports >» 470 the court) 
made the following observation: "War is en exist- 
ing fact, and not a legislative decree. Congress 
alone may have’ the power to tdeclare? it before 
hand, and thus cause or commence it. But it may 
be initiated by other nations, or by traitors; 
and then it exists, whether there is any declaray 
tion of it or not. It may be prosecuted without 
any declarations; or Congress may as in the Mexican 
war, declare its previous existence. In either 
case it is the fact that makes tenemies,* and not 
any legislative act” 
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forees represented by the armics of North Korea and 
Communist China on the other hand. Deserving of 


special comment is the erudite and exhaustive House 


Report No. 127, 82nd Cong., lst Sess., which is dir- 


ected toward the conclusion that the Korean Conflict 
commencing on June 27, 1950, was a war, both de facto 
and de_juree The numerous citations of decisions by 
our highest courts, the reIlcetions of the experts 

in the fields of domestic and interna.‘onal law, and 
the many historical precedents noted in the Ruse 
Report impel this conclusion. It is also noted that 
the Court of Rppeals in‘the Wellman -casc, at least 
tacitly, made this assumption. To hold otherwise 
would be to ignore the more than 250,000 American 
casualties of the Korean Conflict and the numerous 
laws supporting and imprementing the activities of 
our armed forces including those statutory pronounce= 
ments which establish that benefits bestowed on 
veterang for service-connected disabilities incurred 
during the Korean Conflict ere “wartime” and not 
"peacetime" benefits. (cf. Christenson v. Sterling 
Insurance Company. 6 Wash 2d 713328) P.2d 2873 
Thomas v- Metropolitan Life Insurance Companys 388 Pa 
499, 131 A. 2a 600) 
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The min thrust of petitioner's argument pertains to the decision 
of the Court of Appeals for the District of Columbia Circuit in 
Wellzen v, Whittier, supre. There the court stated, inter alia, 
that active membership and participation in the Commmnist Party 
will not sustain, in and of itself, 4 forfeiture in the absence 
of a showing of an overt act or acts constituting the rendering 
of assistance to an enemy. This has been the view of the Veter- 
ans Administration at all times since the enactment of the for- 
feiture statute in 1943. See Op. Sol 513-47 dated May 29, 19475 
Op Sol 8-52, January 7, 1952. The Board's decision indicates 
complete cognizance of the fact that the Conmmist Party during 
the Korean Conflict had a recognized status, and, 46 previously 
pointed out (supra p. 6), the prior denial of Thompson's appeal 
was not bottomed on his membership in thet party. ‘The adverse 


action of the Board was predicated upon his speeches and vrit- 


ings after June 27, 1950, together with his edroit employment, 


through his leadership and influence, of the nationwide frem- 
work of the Commmnist Party as the vehicle in effectuating the 
assistance to the enemy. It was the exhortation of this well- 
knit, rigidly disciplined membership located in counties, | 
cities, toms, villages, and communities throughout the entire 
United States and the use of the nationslly circulated aatly 
newspaper, "The Daily Worker" and the monthly magazine, 
"Political Affairs," to spread the gospel of resistance to 


our war effort that gave impetus and effect to what might 
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otherwise bave teen ineffective diatribes. It was these speeches 
and writings multiplied by the echoes of the thousands of the mem- 
bership and their fellow travelers, that supplied the potent force 
and the dangerous effect. Another organization, be it fraternal, 
religious, or political in origin, if so organized and aieciplin- 
ed, could have supplied an equally forceful mechanism. His use 
of the Communist Party, not his membership in that party, was 
considered by the Board dn reaching the conclusion that Thompson 
hed, beyond & reasonable doubt, rendered assistance to an enemy 
in violation of the forfeiture statute. Furthermore, whatever 
conclusion might be reached as to the basis for the Board's ac- 
tion in the Wellman decision of December 31, 1956, Thompson's 
conspiracy conviction under the Smith Act (previously deelt 

with herein, supre, b. 6) ata not form the basis of the Board's 
denial in the Thompson appeal. Hence, the objections of the 

Court of Appeals pertaining to that aspect of the Welinen case 

are not pertinent here. In passing it ie noted that there has 
been no reversal of the Smith Act conspiracy conviction in 


this case--4 development in the Wellman case upon which the 


court placed effective significance, stating at 259 F. 24 Pp. 166: 


n wwe are left with the abiding conclusion that the 
Board's action basicelly rested upon Wellnen's Smith 
Act conspiracy conviction. 


That conviction bad been affirmed and so the record 
stood...But the situation has since changed...the. 
Court of Appeals reversed Wellman's conviction and 
a@ new trial bas been ordered. We think the Board, 
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should have an opportunity to reconsider the 

forfeiture issue in view of the developments. 

Accordingly, we remand...." 
We note that the Board in the Thompson decision of July 31, 
1956, limited its findings to those charges which were ad- 
mitted by Thompson, excluding from its consideration those 
which be had denied and those which were founded on classified 
security information. These findings, for the most part, were 
that he made impassioned and rebellious utterances, contained 
4n speeches, delivered before organized mass metings held in 
Madison Square Garden, other huge gathering places, and over 
radio broadcasting facilities, and wrote bombastic and pro- 
vocative articles and editorials published chiefly in the 
Communist Party organs, the "Deily Worker," newspaper, and 
the "Political Affairs" magazine. They were designed to 
ineite. They were intended to undermine confidence and 
create discontent. As similar utterances and writings were 
described by Justice Jackson, sitting as Circuit Justice for 
the Second Circuit, they were severely critical of the policy 
of the United States toward Korea and favorable to the Soviet 
position. "Some are crudely intemperate, contain falsehoods 
obvious to the informed, and all are plainly designed to 
ebroil different elements of our society and embarrass those 


who are presently conducting the Governmnt." Williamson v. 


United States, 164 F. 2a 280,263. 
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The overt acts committed by Thompson after the inception of 
the Korean Conflict which were considered by the Board as 
warranting effirmtion of the conclusion reached by the Com- 
mittee on Waivers and Forfeitures my be particulerized, in 
pert, as follows: On or about September 18, 1950, Thompson 
declared and caused to be printed in the Daily Worker, an 
aaverticement urging that "Mass action NOW can still halt a 
Police State." In an address to the 3let Anniversary Rally 
of the Communist Party at Medieon Square Garden in September 
1950 he declared: “American imperialism is hiding behind the 
ekirte of the Negro G.I. in Korea"; demanded "“withdrewal of 
the United States Troops from Korea"; urged "defeat of the 
McCarran Bill"; advocated "if the bill passed, it should be 
rendered ineffective by not registering under its provisions." 


In a redio broadcast in October 1950, Thompson criticized "the 


gigantic armuent program and its cost"; asserted "that it bad 


cost more dearly in attacks on the Bill of Rights and demo- 
cretic liberties, in growing terror and lynchings egeinst 
the negro people, in vicious upsurge of anti-semitism and 
shameful attacks on the foreign born"; "that the ‘trun 


get tough with Russia policy’ means in the Jast analysis 


get touch with the American people.” In December 1950 in & 
speech at the State Convention of the New York State Communist 


Party, he declared "that the way of life of the working people 
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of the State daily becomes more cruelly affected and more 
viciously warped with each war move of the Wall Street 
bankers and the Washington politicians"; referred to the 
"var mobilization and militarization of the home front," 
the “savage Truman-MacArthur war of aggression in Korea," 
and the "avowed intention of the ruling class of our 
country to launch an atomic world war"; declared the ’ 
“gtrength of the peace movement is pasically determined 
vy the extent to which the working class is in motion on 


various fronts against the war policies of monopoly cap- 


4tal's called for "greater party unity in order to achieve 
in our Party organization in New York State an ability to 
effectively execute the kind of concentration policy called 


for by the National Draft Resolution.” 4/ 


Thompson, in urging execution of the policies set out in the 
National Draft Resolution, fostered and advanced the cause of 
foreign powers, including natione with which we were then at 


war, and it was so held in our decision of July 31, 1956. 


4/ The Nationel Draft Resolution, similar in all pertinent 
respects with the "Draft Resolution" and the "Main Resolution” 
of the 15th National Committee of the Commmist Party of 1 
established the mission and set the tone and modus operandi of 
the Party. It was prepared for preconvention discussion and 
was implemented by & questionnaire called the "Discussion 
Guide Based on Draft Resolution of the 15th Nationel Conven- 
tion of the Communist Party, U. S. A." 


85 


That decision contains detailed excerpts of the Resolution 
which was published in the Communist organ, "Political Af- 
faire." The Resolution condemned our war efforts and our 
Aiplomatic achievements by vicious harengues, ©.6-, "the 
United States support of the United Nations in the Korean 
Conflict constituted armed intervention,’ ‘armed aggression’ 
and ‘fiendish Lidices perpetrated _by American hands.'" Our 
action with respect to Formosa was described as “seizure of 
Formosa." It was said therein that the United States "seeks 
to destroy the national independence of its allies,” “threat- 
ens aggression against Commmist China,” "seeks to subjugate 
the Chinese and all Asien peoples," and bas a “mad dream to 
conquer and subjugate the entire world." In contrast, the 
Resolution declared that the Soviet Union “heads the camp of 
peace and democracy, blocking the drive of Wall Street imperi- 
aliem toward complete world metery." 


There appears in Thompson's writings and speeches & definite 


and consistent pattern of condemmation of the United States 
and ite leaders in comection with the Korean Conflict, 
coupled with e completely opposite exposition in favor of 
the enemies of the United States in these hostilities. A re- 
examination of these statements discloses that they went for 
peyond the boundaries of legitimte criticiem of our Nation's 


war efforts against an enemy. Certainly, they my not be 
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classified as being mrely an intellectual or doctrinaire 
evaluation of our participation in the Korean Conflict. 


Granted, as stated in Wellman v. Whittier, supra, that 


"mere sympathy with the enemy cause is not enough,” we 

are unable to characterize as expressions of mere sympathy 
toward the enemy the abundant evidence of inflemsatory 
tirades made by this veteran, and particularly those aimed 
against the President and other leaders, including the mil- 
itary chief of our forces involved in combat in the Korean 
area, We see no doubt whatsoever that "overt acts” are 
shown by the record. There remains the question of the 
effect, 1.e., whether the acta "rendered assistance.” We 
do not believe the Congress intended to restrict this term 
to such specific and concrete efforts as destroying & war 
plant, actually causing a strike which impeded the flow of 
war mterials, etc. The evaluation of "effect" to determine 
whether "rendering assistance" is established requires con- 
sideration of all facets of the mtter at hand in their 
total context. We camnot equate the radical views of some 
insignificant political or racial cultist, for example, with 
the insidious and clever maneuvering of @ recognized, dedic- 
ated leader of a large and dangerous organization aimed at 
inciting disobedience of the law, weakening beliefs of 
principles and purposes for which we were engaged in armed 
conflict, increasing recial tensions, and promoting adherence 
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to the cause of our avowed enemies. The character of his 
actions, the numrical strength and fenaticiem of the org- 
anization he belped to head, the widespread publication of 
bis utterences--these and like considerations--compel in our 
view the conclusion that his demonstrated "overt acts" re- 
sulted in "rendering assistance" as that term is used in the 
statute. To hold otherwise would be to say--to draw anal- 
ogies--that one who made propaganda broadcasts for the enemy, 


could not be found guilty of "rendering assistance” unless 


at least one soldier could be found whose morale or effici> 


ency was impaired, that 6 so-called "turncoat" was not 
guilty unless it could be ehown that thie singlé traitor's 
aotidns specifically impaired our war effort, that an act- 
dive spy who passed classified information to the enemy aid 
not "assist" the enemy unless it could te proved that the 
information was put to use in such & manner as to adversely 
affect our military or political position. We think the 
Congress bad no such restrictive meaning in mind. Cause 
and effect are separate elements, of course, and patently 
absurd or misguided views expressed with no reasonable, 
expectation of mterial consequences vould not justify the 
arastic action of forfeiture of benefits. The total pict- 
ure here, however, is one of dedicated and persistent sub- 
versive activities of & scope, magnitude and caliber, under 
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circumstances of clear and present danger, as to render naive 


to an extrem: the concept that “rendering assistance” is not 
shown, At least the effect on the large number of dedicated 
followers of this Communist leader can hardly escape official 
notice. To more or less degree, common sense end judgment 
are involved in deductions which must be made as to whether 
seditious efforts aimed at minority groups and citizens in 
general have such effect as to constitute “rendering assist- 
ance." We find no Congressional intent that such effect 
must be measurable with scientific precision. As a propa- 
gandist engaged in what we have come to know as "psycholog- 
ical warfare," and to regard as a potent weapon of war, 
Thompson was effectively allied with the eneny, notwithstand- 
ing his remoteness from the actual scene of military action. 
We find great similarity between his modus operandi and that 
developed by Propagande Minister Goebbels under the direction 
of Hitler during World War II. See Chandler v. United States, 
17l F. 2 921, 927. 5/ His aims were to build up recial con- 
5] ‘the commentators were told to use the threat of infla- 
tion, of the collapse of the dollar after the war, &s 4& means 
of propaganda, all to create unrest along that line. Similar 
ideas were brought up in connection with defeatist propaganda, 
Commentators were told to stress themes along the lines that 
America would never be able to win the war, timt it would be 
much too costly, that the establishment of a Second Front 
would fail owing to the strength of German armies, that actu- 
ally America had nothing to do in this European war, that 
America bad no war aims, that the G.I. did not know what be 
was fighting for; -- attempt to create--defeatism in general 


as to the losses which /the American troops/ might suffer and 
that these losses would be for nothing.” 
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troversies, to create unrest regarding the economic inequel- 
ities in the country, to work on minority problems 6nd groups, 
{Including the Commnist Party, with the purpose of driving 6 
wedge between the people and those in charge of the administra- 
tion of our Government and the prosecution of our military ef- 
forte. His value to the enemy wee & thousandfold greater than 
mea he actually taken up arms with the North Korean troops. 
Moreover, the fact that he, an American citizen, was the Pur- 
weyor of these inimical utterances gave edded impetus to their 
effect upon the people of allied or uncommitted countries, many 
of vhich Ind large numbers of Commmnist sympathizers. Among 
our own citizens Thompson's war record, which was published 


repeatedly and widely, no doubt, added to his effectiveness. 


Petitioner would pave us interpret the decision in Wellmn 


| 
vy. Whittier, supre, in @ mnner which would require a finding 


tantamount to treason in order to hold that he was guilty of 
rendering assistance to the enemy. ‘In our sincere attempt to 
glean the full significance of the court's decision we admit 
aifficulty in aiecerning the distinction made therein between 
the crime of "treason" and the offense of “rendering aseist- 
ance to the enemy" --2 term not found in criminal statutes. 

Tt has been held consistently that Congress can neither 
extend, nor restrict, nor define the crim of treason, thet 


no other elements except those contained in Article ITT, 
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Section 3 of the Constitution of the United States can be 
declared to constitute treason. The power of Congress 
over the subject is limited to prescribing the punishment. 
(See Field J in U. 8. v. Greathouse, 4 Sawy. 465, 26 Fed. 
Cas, 18, No. 15254). Hence, under thie tenet it follows 
that no other offense may be held to be synonymous with 
treason, and we are of the opinion that the court's use of 
the word “equate” should not be so interpreted. Instead, 
the court was merely pointing to the fact that the Congress 
had "equated" the severity of the effect of rendering assist- 
ance to the enemy with such established and‘defined crimes, 
as treason, mutiny and sabotage, all of which preclude & 
guilty veteren from continuing "to receive benefits from 
the government of the nation whose welfare and security in 


time of war, he sought to impair.” 259 F. 2a 163, 167. 6/ 


6/ Im Wellman v. Whittier, 259 F. 2a at 167, the court 
stated with reference to 36 U. S. C. 3504 a): "Congress here 
sought to equate generally, ‘mutiny, treason, sabotage, or 
rendering assistance to an enemy of the United States or of 
its allies' as offenses tending to weaken our nation's posi- 
tion in the total war being waged. Article IIT, 3 of the 

Constitution defined "Treason against the United States’ to 
‘consist only in levying War against them, or in adbering to 
their Enemies, giving them Aid and Comfort.* In short, no 
person, within the maning of 36 USCA 726 /now 38 U.8.C. 

350h(a}7, guilty of the proscribed offenses vas, as a matter 
of right, to continue eligible to receive benefits from the 
government of the nation whose welfare and security in tim 
of war be sought to impair." By marginal notes the court 


91 


Nor would Congress have included the offense of "rendering 
assistance” in a statute, wherein treason, mutiny, and sab- 
otege are enumreted, if it bad not intended a distinctly 
different offense. otherwise, we would be forced to conclude 
that the additional language is without meaning and superflu- 
ous. If kinship to treason can be traced, the relationship 
48, at most, one of degree; somthing less than synonymity 
and equated only in the sense that it must occur during war- 
time when en active enemy existe and produces the sam pen- 


alty of forfeiture. 


This to us, appears to be & reasonable interpretation to 
place on the statements of the court. Accordingly, it 

safely my be concluded that other offenses, not specifically 
designated, are included within the limite of strict construc- 
tion of the term "rendering assistance to the enemy." For 
example, at one extremity, it ie easily conceived that acts 

of actual espionage during wartime would come within the pur- 


view of generic offenses included therein; so, also, sects of 


added: "Of course, a conviction of treason requires the test- 
imony of two witnesses to the same overt act or & confession 
in open court, U.S. Const. Art. III, 3. And see Cramer v. 
United States, 1945, 325 U.S. 1, 65 S. Ct. 918, 89 L.Ed. W4h1. 
Mere sympathy with the enemy cause is not enough; there must 
be conduct giving sid and comfort to the enemy. Td. 325 U.S. 
at page =e: 65 S. Ct. at page 931; of Stephan v. United States, 


6 Cir., 1943, 133 F. 24, 87, 92 Cert. Rew. 1943, 318 U.S. 71, 
63 S. Ct. 87 L. Ed. 1145" 
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criminal anarchy and criminal syndicalism during wartine. 


True, at the other end of the scale, offensive activities 


amounting to rendering such assistance might becom abstruse 
and difficult to delimit. But, it met be remembered that we 
are concerned here with the privilege of continued enjoyment 
of gratuitous veterens* penefite. The veteran's duty and 
responsibility must be taken into account. In addition to 
service-connected disability, it appears altogether fitting 
to require a continued measure of trusteeship over our demo- 
cratic processes as & necessary responsibility and duty of 
a veteran upon whom the benefits are bestowed, A consider- 
ation of this facet tends to shed increased understanding 
of the maning and intent of the Congress. The responsib- 
ility carries with it a higher degree of conduct than the 
mere avoidance of the criminal acts of mutiny, treason or 
sabotage. In the previous two decades there has emerged & 
growing body of legislative and administrative measures de- 
signed to curtail certain privileges in the interest of 
security of our nation. These measures do not involve, at 
Jeast in the first instance, the use of criminal sanctions. 
Most prominent of these non-criminal measures ere the federal, 
state and private loyalty programs and masures, such as, the 
Taft-Hartley non-Communist affidavit, limitations on freedom 


of movement, restrictions upon aliens, limitations on unem- 
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ployment compensation, etc. In this light, seditious acte- 
iyities of a veteran during wartime, coupled with clear proof 
of his overt acte to thie end, although not e defined crim, 
come within the meaning and intent of the statutory use of 
the fourth sanction set forth in Section 4, Public Iaw 14, 
7Bth Congress, (now 38 U.S.C., 350%a). The inclusion in the 
list of offenses of one which bas no defined criminal signif- 
icance, elong with others which are defined and established 
crimes, gives added emphasis and validity to the above con- 
clusion. Unlike mtiny, treason, or sabotage, where the 


forfeiture might be bottomed on @ verdict and conviction in 


a court of competent jurisdiction, there could be no similar 


situation where the offense is rendering assistance to the 
eneny, for the simple reason that there is no such crime 
for which @ court ¢ viction could result. Moreover, the 
fact that guilt is to be esteblished through administrative 
process and by evidence satisfactory to the Administrator 


of Veterans Affairs gives further support to the inclusion 


of & non-criminal aspect in the fourth offense. We cannot 
presum that Congress charged the Administretor with duties 


beyond the limite of his equipment. 


We recognize that the forfeiture statute is not to be 
strained or distorted into fanciful extension; however, we 


believe that it should not be whittled down or sacrificed 
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dn such @ way as to nullify ite purpose. Such would be the 
result if we were to follow the reasoning of the petitioner. 
Thompson would have us attach an air of innocence to his 
actions. Because of lack of conviction for mutiny, treason 
or sabotage, he would have us consider them wholly innocuous. 
It is hard to understand such ambivalence. How can & man 
devote his entire adult life to a cause and then, when con- 
fronted with possible accounting for his acts, declare that 
his efforts were futile and wholly ineffective? Yet this 
is the same type of hypocrisy commented upon in practically 
every judicial decision dealing with Communist defendents 
when their avowed but feigned fervor in pehalf of the Bill 
of Rights becomes their foremost implement of defense. We 
conclude that neither principle nor precedent supplies ef- 
ficacy to petitioner's plea. Nor do we minimize, even 
slightly, the responsibility placed upon the Administrator 
by the Congress when it decreed that invocation of forfeit- 


ure should be "by evidence satisfactory to the Administrator 


of Veterans Affaire.” In performing thie delegated task, 


the Administrator and this Board are acting in mtters of 
the highest public interest. Hence, we reach our conclu- 
gion with a full understanding of this responsibility and 
in complete realization that 38 U.S.C. 350(a) mst be 


interpreted strictly, as pointed out by the Court in 
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Wellman v. Whittier, supre. However, we do not interpret the 
decision in that case as & dictation of & standard of proof 
in excess of that prescribed by the Congress. We know the 
Court aid not impugn the competence of the Congress to des- 
ignate the Administrator of Veterans Affairs to be the judge 


of the sufficiency of the evidence. 


We bave reviewed our decision of July 31, 1956, in the light 


of the entire record, including the briefs filed, the decis- 


ion entered in Wellman v. Whittier, supra, and the decision 


subsequently made by this Board 4n the Wellman case. We 
conclude that under concepts controlling in the Veterans 
Administration the forfeiture of gretuitous benefits other- 
wise payable to Robert G. Thompson should stand unchanged. 
In view of the above, we pass without further discussion the 
question of timeliness alluded to earlier herein. We find 
no error in the Board's decision of July 31, 1956. The 
petition is denied. 


ED ——— —_~--— sen 


B. L. ARPIN L. J. HOOK 
Associate Member Associate Member 


—— sare 


W. Je FLOWERS 
Associate Member 
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PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


Pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, the plaintiff, by his attorneys, moves the Court 
to enter summary judgment for the plaintiff for the reason 
that there ie no genuine issue as to any materiel fact and 
plaintif’ is entitled to judgment as a matter of law. 

In support of this motion plaintiff refers to the 
pleadings and the amexed affidavit of Robert Z. lewis. 


Joseph Forer 


—— Sen 
Mary M. Kaufman 
Attorneys for Plaintiff 


EXHIBIT 1 TO AFFIDAVIT OF ROBERT 2. LEWIS 


June 2, 1954 vBéc 
C 3 346 310 

Mr. Robert G. Thompson 
U. S. Federal Penitentiary 
Atlanta, Georgia 
Dear Mr. Thompson: 
The complete records pertaining to your claim for compensa~- 
tion are before the Central Committee on Waivers and For- 


feitures for a determination of the question of whether 4 
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forfeiture of rights! should be declared against you because 
of an elleged violation of the provisions of Section 4, Pub- 
lic Law No. 144, 76th Congress, which reads in part as fol- 


lows: 


“Any person shown by evidence satisfactory to the 
Administrator of Veterans Affairs to be guilty of - 
Mutiny, treason, sabotage, or rendering assistance 
to an enemy of the United States or of its allies 
shall forfeit all accrued or future benefits under 
laws administered by the Veterans Administration 
pertaining to gratuities for veterans and their 
dependents*** ," 


A review of the recards, discloses thet on October 14, 1949 


you were convicted in the United States District Court, | 
Southern District of New York, for violation of the so- 
called Smith Act. The substance of the charge was & con- 
spiracy to overthrow the government of the United States 
by force and violence. The indictment covered certain con- 
auct on your part during the period April, 1945, at a time 
when hostilities in World War II bad not been officially 
terminated, to July, 1948. It is indicated that up to 

the time of your conviction and subsequent thereto, namly, 
up to the time of your apprehension and incarceration in 
August of 1953, you were engaged in conduct similar to 


that engaged in by you from April, 1945 to July, 1948. 


The purpose of this letter is to afford you the opport- 


unity to submit any evidence which in your opinion might 
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explain your position in the matter in order that it my 
be determined by this Committee as to whether you have 
violated the above-quoted forfeiture statute. If you 
desire to avail yourself of this privilege, & reason- 
able extension of time will be afforded you for the 
purpose of assembling and forwarding such evidence. 
However, if no word is received within 90 days from the 
date of this commmication it will be assumed that you 
do not care to mke any statements and the Central Com- 
mittee on Waivers and Forfeitures will proceed with the 


consideration of your case. 


A copy of this communication ie being transmitted this 
aate to your attorney of record, Robert Z, lewis, 104 


Bast 40th Street, New York 16, New York. Attorney 


Lewis bas been advised that he my make any representa- 
tione on your behalf in the matter concerning the quest- 
ion of forfeiture of rights. 

Very truly yours, 

CLIFFORD L. JOHNSON 


Chairman, Central Committee 
on Waivers and Forfeitures 
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EXHIBIT 2 TO AFFIDAVIT OF ROBERT 2. LEWIS 


April 29, 1955 
vB8c 


C 3 346 310 


Mr. Robert Thompeon 

PMB 74236 

U.S. Federal Penitentiary 
Atlanta, Georgia 


Dear Mr. Thompson: 


Reference is made to letter addressed to you by the under- 


signed on June 2, 1954, which concerned the matter of for- 
feiture of rights under the provisions of Section 4, Public 
Law No. 144, 76th Congress. 


The complete records pertaining to your case have been care- 
fully reviewed and the various representations made on your 
petal? by Attorney Robert Z. Lewis bave been duly considered. 
However, it is established to the satisfaction of thie Com- 
mittee that your conduct and activities which formed the 
basis of your conviction in the District Court of the United 
States for the Southern District of New York on October 1, 
199, which conviction was affirmed by the Supreme Court of 
the United States! on June 4, 1951, continued subsequent to 
the commencement of the Korean conflict on June 27, 1950, 
ana did in fact render assistance to an enemy of the 

United States or of its allies within the maning of 


Section 4, supra. 
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You are hereby informed that in & decision under even 
date, the Central Committee on Waivers and Forfeitures 
bas held that you have forfeited, pursuant to the spece- 
ific provisions of Section 4, Public Law No. 14, 78th 
Congress, all accrued or future benefits under laws 
administered by the Veterans Admintetration pertaining 


to gratuities for veterans and their dependents. 


If you have no further evidence to submit, but have 


substantial reason to believe that the decision is not 


in accordance with the law and the facts in your case, 
you may appeal to the Administrator of Veterans Affairs 
at any time within one year from the date of this letter. 
If you wish to appeal, you should so inform this office, 
and you will be furnished with Veterans Administretion 


Form 1-9 for that purpose. 


A copy of this letter is being forwarded this date to 


Attorney Robert Zz. lewis. 


In accordance with established procedure, the records 
pertaining to your claim will remain in the Veterans 
Benefits Office of the Veterans Administration, Wash- 
ington, D.C. 
Very truly yours, 
CLIFFORD L. JOHNSON 


Chairman, Centrel Committee 
on Waivers and Forfeitures 
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8 OS$- ION_FOR 
JUDGMENT OR_IN THE ALTERNATIVE TO __ 


DISMISS 
Comes now the defendant, Sumner G. Whittier, 


Administrator of Veterand Affairs, by his attorn- 
eys, and moves this Court under Rule 36 of the 
Federal Rules of Civil Procedure for summary judg- 
ment on the grounds that there is no genuine issue 
as to any material fect and that the defendant is 
entitled to judgment as a matter of law. 

In the alternative, the defendant moves this 
Court to dismiss the action on the ground that 
this Court lacks jurisdiction over the subject 


matter. 


This motion is based upon the pleadings, the 


stipulation of counsél filed herein, the defend- 
ant's Exhibits tit and "2", (certification of 
official documents), and the affidavit of Julian 
F. Cannon, attached hereto. The Court's atten- 
tion is respectfully invited to the defendant!s 
Memorandum in Opposition to Plaintiffts Motion 


for Summary Judgment and in Support of Defendant's 
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Cross=Motion for Summary Judgment or in the alter- 
native to Dismiss, filed herewith. 

GRAN W. WATERMAN 
CECIL R. HEFLIN 
HOMER R. KIRBY 


Attorneys, Department of Justice 
Washington 25, D.C. 


Attorneys for Defendant 


AFFIDAVIT OF JULIAN F. CANNON 
CHIEF DISBURSING OFFICER 
DIVISION OF DISBURSEMENT 
UNITED STATES TREASURY DEPARTMENT 
DISTRICT OF COLUMBIA, SS 
1, Julian F. Cannon, after first being duly 
sworn according to law, depose and say as follows: 
le That I am and since 195) have been Chief 
»Disbursing Officer, Bivision of Disbursement of 
the United States Treasury Department, and in such 


capacity am the custodian of the official payment 


files and records of the United States Treasury 


Department pertaining to those persons receiving 
compensation and pension payments under the laws 
administered by the United States Veterans Adminise 


tration. 
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2. That among the functions of the Division of 
Disbursement is the keeping and processing of the 
records pertaining to the payment of compensation 
and pensions to veterans, their dependents and 
survivors, and the issuance of checks, drawn on 


the Treasurer of the United States by duly author~ 


ized disbursing officers of the Division of Dis- 


pursement, for the payment of such benefits; and 
that the above-ment ioned records are kept current 
by the Division of Disbursement onthe basis of 
documents received from the Veterans Administra- 
tion evidencing new cases, changes in existing 
cases as to rates, and deaths of beneficiaries. 

3. That under authority of 5 U.S.C. 255, 
which provides for the establishment of a division 
of bookkeeping and warrants in the office of the 
Secretary of the Treasury wtich shall keep 411 ac~ 
counts of receipts and expenditures of public money 
in the Treasury Department, with the exception of 
postal revenues and expenditures, an appropriate 
account is maintained in the specific amount ap~ 
propriated annually by the Congress of the United 


States out of any money in the Tressury not other~ 


10h, 
wise appropriated, for the purpose of making such 
payments; and that payment of such benefits is 
made by checks drawn on the Treasurer of the United 
States and paid out of the general fund of the 
Treasury upon the basis of moneys being available 
in the applicable appropriation account as certi=- 
fied by duly designated certifying officers of 
the Veterans Administration. 


he That by the provisions of section of 


Executive Order 6166, dated June 10, 1933, as 
amended, 5 U.S.C. 124-132, entitled "Reorganiza- 


tion by Executive Order," the function of dis- 
bursmment of moneys of the United States by the 
Veterans Administration and other agencies is 
vested in the Division of Disbursements of the 
Treasury Department; and that checks drawn on 
the Treasurer of the United States by disbursing 
officers of the Division of Disbursement in payment 
of veterans! benefits are made only upon the authe 
ority of Veterans Administration vouchers, duly 
certified by an officer of the Veterans Adminis- 
tration authorized to certify such vouchers, when 


they are ascertained by the disbursing officer to 
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be in proper form, duly certified and approved, and 
correctly computed on the basis of the facts certi= 
fied, as provided by 31 U.S.C. 82(b), Executive 
Order 6166, June 10, 1933, and 31 U.S.C. 82(f), 


which latter provision absolves disbursing officers 


from responsibility for the accuracy of the comput@- 
ations mentioned in 31 U.S.C. 82(b) above. 

5. That by authority of 31 U.S.C. 82(a) the 
Fiscal Service, Treasury Department, of which the 
Division of Disbursement is a part, at the request 
of administrative officers, is authorized to :furn= 
ish addressegraphed or stenciled lists of persons 
reeeiving periodic payments fromthe United States, 
wh¢ch lists, as administratively revised and cert=- 
ified, if otherwise in proper form, may constitute 
the voucher upon which the Fiscal Service may make 
payment; and that such method is presently used by 
the Division of Disbursement in making repetitive 
compensatian and pension paymants to the persons 
certified as entitled to receive them by the 
Veterans Administration. 


6. That payment of such benefits is ordin= 
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arily made by regional disbursing officers of 
the Division of Disbursement who are designated 
to serve specified Veterans Administration region= 
al offices where the compensation and pension ac~- 
counts are maintained; and that the establishment 
of such regional disbursing offices is authorized 
by Executive Order 6166, dated June 10,1933, as 
amended, 5 U.S.C. 12h-132. 

7. That during the latter Part of each month, 
after certification and return of the lists of 
persons entitled to receive veterans! benefit pay- 
ments, the checks in payment thereof are inserted 
in envelopes and placed in a vault to await deli- 
very to the Post Office Department on a pre-arranged 


date; and that during the time the checks aze await~ 


ing such delivery mg the Veterans Administration 


has authority to request that checks be withheld 
from mailings 
/s/ JULIAN F. CANNON 
CHIEF DISBURSING OFFICER 
DIVISION OF DISBURSEMENT 
UNITED STATES TREASURY DEPARTMENT 
Subscribed and sworn to before me this 3lst day 


of March 1960. 


% (8 

/s/ Michael L, Gudis 
NOTARY PUBLIC 
District of Columbia 
My Commission expires 


My Commission Expires December 31,1964 


Part of Exhibit 1 to Defendant's Cross Motion 


For Summary Judgment 


Robert G,. Thompson October 15, 1953 
(58802) 427 West St.-N.Y.C. gN.Y. 
To Adjudication Office- Veterans Administration = 
252 7th Avenue, N.Y.C., NeY- 
Confidential Files 
10/20 
Dear Sir, 

During August of 1943, at the time of my dis- 
charge from the U.S. Army, 1 was awarded a 100% 
disability pension. My pension claim number is 
C=3, 346,310 and my former Army serial number was 


35280h23. I received 100% disability payments 


from Auge 1943 through June 1951. Some time around 


June-July of 1951 a notice was sent my address, and 
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received by my wife, to appear for a medical 
examination at a V.A. facility. I did nobt receive 
this notice and I did not learn of its existence 
until Oct. of 1953 as 1 was not residing at home 
and was unavailable during the period from the end 
of xugxxx9%3 June 1951 through to the end of Auge 
1953. My disability pension payments were stopped 
as of July 1951. 


I am now applying for a rewactivating, or rev 


instating, of my disability claim and payments. 
It is my understanding that any medical examination 
that may be deemed necessary can be made at the 
West St. Fed. House of Detention or at Federal 
Prisons. Il am of course quite willing to undergo 
any authorized medical examinat ion. 
The address of my wife and beneficiary is 
Leona Thompson 
609 W. 17h St. 
N.Y-Co, N.Y. 
1 would appreciate the speediest possible at 
tention to this matter. 
Sincerely 
Robert Thompson 
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Part of Exhibit 1 to Defendant!s Cross- 


Motion for Summary Judgment 


Mr. Robert Z. Lewis VB-8A 
Attorney~at-Law = Abogado 
615 Columbus Avenue C-3 36 310 


New York 2h, New York THOMPSON, Robert G. 


Dear Mr. Lewis: 
This is in reference to your letter Dated April 2, 
1956 relative to the compensation claim of Mr. 


Robert G. Thompson. 


Payments of compensation to Mr. Thompson were dis- 
continued on June 30, 1951 because his whereabouts 
was unkmowne Subsequent action was taken to dis- 
continue his compensation retroactively, effective 
June 26, 1950, the date preceding the outbreak of 
Korean hostilities, thereby creating an overpayment . 
By letter of March 2, 1956, Mr. Thompson was in~ 
formed that his compensation from June 26, 1950 to 
June 30, 1951 had been restored, thereby liquidat- 
ing the overpayment. He was paid compensation of 


$150 monthly during this period. 
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As you have been informed, a decision was rendered 
in whbh it was held that Mr. Thompson had forfeited 
all rights to accrued or future benefits adminis- 
tered by the Veterans Administration. In view of 
this decision, which may be appealed, he has no 
present entitlement to compensation. However, 
Section h, Public Law 1h}, 78th Congress provides 
for an apportionment of the compensation to which 
a veteran would be entitled but for the forfeiture, 
to his wife and minor children. In those instances 
where the veteran has a wife and two minor children, 


VA Regulation 1311 provides for an apportionment of 


20% to his wife and 25% to the two children, 


equally divided. 


Since Mr. Thompson's pulmonary tuberculosis had 

reached a state of arrest, he would have bean en- 
titled to compensation in the monthly amount of $67 
Mrs. Thompson was informed on March 2, 1956 that 
action had been taken to award her $13.40 monthly. 
This apportioned award was made effective October 


19, 1953, the date of receipt of evidence showing 
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her husband's whereabouts. It was increased to 
$21.77 monthly effective March 15, 1956, the date 
of receipt of evidence of the birth of her minor 
child, Ellen. She was further informed that upon 
receipt of evidence us to the custody of her son, 
James, consideration would be given to apportion= 
ing an additional $8.38 monthly in his behalf. 

Very truly yours, 

RALPH H. STONE 

Chief Benefits Director 


OPINION 


FAHY 
Before RaW¥, Circuit Judge, and HOLTZOFF and 


KEECH, District Judges. 

HOLTZOFF, District Judge. 

The plaintiff, Robert G. Thompson, is a veteran 
of World War Il, who was in receipt of compensation 
from the Veterans Administration for a service con~ 
nected disability. The Veterans Administration 
terminated the payments on the authority of 38 U.S.C. 
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§350., on the basis of a finding that he had aided 
an enemy of the United States during the Korean 
Conflict. This action is brought for the purpose 
of setting this ruling aside on the alleged ground 
“that the foregoing statute is unconstitutional, as 
well as on the alleged grounds that the Administre- 
ator misconstrued the statute; that the procedure 
followed by him was lacking in due process of law; 
and that his finding of fact is not sustained by 
substantial evidence. Inasmuch as a question of 
constitutionality of an Act of Congress was raised, 
this three-judge court was convened. Both parties 
moved for summary judgment and the case is now 
before the court on these cross-motions. We uphold 
the constitutionality of the statute and sustain 


the decision of the Veterans Administration. 


“The following undisputed facts appear from 


the papers attached to the motions and the rulings 
of the various agencies of the Veterans Administrar 


tion. The plaintiff served in the United States 


1. 28 U.S.C. §2282 


3 VIE 
Army from November 28, 1941 to August 23, 1943» 
when he was honorably discharged. During his 


term of service he received the Dist inguished 


uo 
Service Cross. He wew awarded compensation by 


the Veterans Administration for pulmonary tuber- 
culosis, which was found to be service connected. 
Om October 1h, ‘199, he was one of a number of 
defendants who were convicted in the United States 
District Court for the southern District of New 
York, on a charge of knowingly and wilfully con- 
spiring to advocate and teach the duty and neces@ 
sity of overthrowing and destroying the Government 
of the United States by force and violence. This 


conviction was affirmed by the Court of Appeals 


cortB®’second Circuit, United States v. Dennis, 183 


F. 2d 201; and/ later by theSupreme Court, Dennis v- 
United States, 341 U.S. 49h. The decision of the 
Supreme Court was rendered on June h, 1951. Early 
in July, 1951,' when the plaintiff was under an 
order to surrender to serve his sentence, he dis- 
appeared, became a fugitive, and remained in hiding 


until he was found and taken into custody 2 couple 
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of years later. In view of the fact that his 
whereabouts were unknown, no compensation was paid 
him subsequently to June 30, 1951. 
On April 29, 1955, - after the plaintiff had 


been apprehended, = the Centra Committee on Waivers 


and Forfeitures, an agency of the Veterans Admin-. 
istration, determined that the award of compensation 
to the plaintiff should be set aside on the ground 
that he had aided an enemy of the United States 
during the Korean Conflict. Pursuant to the 

prescribed procedure the plaintiff appealed to the 
Board of Veterans Administration. In accordance 
with his request, a full hearing was accorded to 
him by the Board. A summary of the evidence agains 
him was submitted to him in advance of the hearing 
He was granted an opportunity to intpoduce evidenc 
and to present an argument and a brief. In effect 


the proceeding before the Boazd of Appeals was a 


trial de novo. On July 31, 1956, the Board affirmed 


the prior action of the Committee in a lengthy and 
comprehensive opinion. Subsequently the plaintiff 
requested a reconsideration, which was denied on 


May 5, 1959, again in a detailed opinion. The 
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Veterans Administration, while setting aside the 
award of compensation to the plaintiff, apportioned 
and allocated to the plaintiff's dependent wife and 
children for ditect payment to them, an appropriate 
portion of the amount previously paid to him. 

In brief the evidence on which the Committee 
and the Board acted, showed that the plaintiff had 
joined the Communist Party in 1933 and became a 
member of various groups within the party. In 
August 1935, he went to Russia as an adviser to 
the Sixth World Congress of the Young Communist 


International Congress and remained there for over 


a year, working as a machinist and attending lec~ 


tures and courses in Marxism-Leninism. In January 
1937, he fought with the International Abraham 
Lincoln Brigade of the Spanish Republican Army. 

He returned to the United States in 1938 and 

became the State Secretary of the Young Communist 
League at Columbus, Ohio, and later a national vice 
president of the Young Communist League. In 1941, 
he transferred his activities to New York City, 


where he worked for the Young Communist League, 
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until he entered the armed forces. After his dis- 
charge from the military service, he became nationr 
al secretary of the Young Communist League, and a 
constributor to "the Daily Worker", = a publication 
of the Communist Party. He was an active member 
of various organizations within the Communist Party. 
As above stated, he was convicted in the Southern 
District of New York, on a charge of violating the 
Smith Act, and this conviction was affirmed first 
by the Court of Appeals for the Second Circuit, 
and then by the Supreme Court. After July 2, 1951, 


he avoided apprehension for over two years and 


was finally arrested on August 27, 1953, in California. 
The evidence of plaintiffts activities prior 
to the beginning of the Korean Conflict, which com- 
menced on June 27, 1950, was considered by the 
Veterans Administration solely as casting light 
upon the plaintiff!s intent in committing the 
specific acts subsequently to June 27, 1950, on 
the basis of which the award of compensation was 


vacated. These activities consisted of various 


speeches made by the plaintiff at meetings and 
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conventions of Communist organizations during the 
Korean Conflict. These statements were designed 
to weaken and hinder the military and economic 
efforts of this’ country. Among these utterances 
were the following: that "mass action now can still 
halt a Police State"; that "American imperialism 
is hiding behind the skirts of the Negro GI in 
Korea"; a demand for the withdrawal of the United 


States troops from Korea; criticism of the "gigan- 


tic armament progranf and its costs; an assertion 


that "the Truman tget tough with Russia policy? 
means in the last analysis get tough with the 
American people"; that "the way of Jife of the 
working people e eee daily becomes more cruelly 
affected and more viciously warped with each war 
move of the Wall Street bankers and the Washington 
politicians"; references to the war effort of the 
United States as "the savage Truman-MacArthur war 
of aggression” in Korea; as well as similar utter- 
anceSe 

The pertinent statutory provisions are as 


follows: 
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38 U.S.C. §310: 
"Por disability resulting from personal ine 
jury suffered or disease contracted in line 
of duty, or for aggravation of a preexisting 
injury suffered or disease contracted in 
line of duty, In the active milfary, naval, 
or air service during a period of war, the 
United States will pay to any veteran thus 
disabled and who was discharged or released 
under conditions other than dishonorable 
from the period of service in which said 
injury or disease was incurred, or pre- 
existing injury or disease was aggravated, 
compensation as provided in this sub-chapter, 
but no compensation shall be paid if the dis- 
ability is the result of the veterants own 
wilful misconddct." 


naar et. 


For facility of reference the citations are to 


the 1958 revision of Title 38, rather than to 


the earlier section numbers, but the text of the 
various statutory provisions is substantially 


the same as heretofore. 


38 U.S.C. §3503 (a): 
")a) Whoever knowingly makes or causes to be 
made or conspires, combines, aids, or assists 
in, agrees to, arranges for, or in any way 
procures the making or presentation of 2 
false or fraudulent affidavit, declaration, 
certificate, statement, voucher, or paper, 
concerning any claim for benefits under any 
of the laws administered by the Veterans! 
Administration (except laws pertaining to 
insurance benefits) shall forfeit all rights, 
claims, and benefits under all laws adminis§ 
tered by the Veteranst Administration (except 

- laws pertaining to insurance benefits). 

38 U.S.C. §3504 (a) and (bd): 
"(a) Any person shown by evidence satisfactory 


to the Administrator (to) be guilty of mutiny, 


treason, sabotage, or rendering assistance to 
an enemy of the United States or of its allies 
shall forfeit all accrued or future gratuitous 
benefits under laws administered by the Veter~ 


ans! Administration. 


lal 
"(b) The Administrator, in his discretion, 
may apportian and pay any part of benefits 
forfeited under subsection (a) to the depend- 
ants of the person forfeiting such benefits. 
No dependent of eny person shall receive ben- 
efits by reason of this subsection in excess 
of the amount to which he would be entitled 
if such person were dead." (Emphasis supplied. ) 
It is contended by the plaintiff that Section 
350) is repugnant to the Constitution in that it is 
a bill of attainder and an ex post facto law; that 


it is lacking in due process of law; and that it 


fails to formulate a definite standard of guilt. 


These contentions are predicated on the major premise 
that the result contemplated by Section 350) is 
additional punishment for the offenses to which it 
refers. On the other hand, it is argued by counsel 
for the Government that this provision merely sets 
forth additional qualifications for eligibility to 
receive gratuitous payments from the Government, 
and does not involve any penalty or punishment. 
The basic question to be determined on this 


aspect of the case is, therefore, whether a discon- 
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tinuance of compensation for any of the causes 
enumerated in Section 350}, constitutes punishment or 
is to be regarded as failure to qualify for the 
receipt of the gratuity. In support of their posi- 
tion that it is to bs deemed punishment, counsel 
for the plaintiff point to the use of the word 
"forfeit" in the text of the statute. The matter, 


however, mapinet be disposed of in this manner. 


Substantial rights may not be immolated on the 
altar of semantiics. They may not be determined on 


the basis of precision in the use of terminology 


or felicity in'the choice of words. The question 
is to be resolved on the basis of the purpose of 
the statute and the intent of Congress. This is 
particularly true in this instance since "forfeit= 
ure" is not a word of art. It may havecany one of 
several meanings and its exact significance depends 
on the context in which it is used or on the con~ 
nection in which it is employed. Under some cit- 
cumstances the\ term "forfeiture" may mean a punish= 
ment or penalty; under other conditions it may be 
used in a purely remedial sense as a loss or depri- 


vation resulting as a consequence of specified 
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activities or events. 


The latest and one of the most explicit discus= 


sions of this point is to be found in an opinion of 


Chief Justice Warren in Trop _v- Dulles, 356 U.S. 86, 

95 et sede? 
"Bach time a statute has been challenged es 
being in conflict with the const itut ianal 
prohibitions against bills of attainder and 
ex post facto laws, it has been necessary to 
determine whether a penal law was involved, 
because these provisions apply only to sta-~ 
tutes imposing penalties. In deciding whe- 
ther or not a law is penal, this Court has 
generally based its determination upon the 
purpose of the statute. If the State im- 
poses a disability for the purposes of 
funishemnt - that is, to reprimand the 
wrongdoer, to deter others, etc. - it has 
been considered penal. But a statute has 
heen considered nonpenal if it imposes a 
disability, not to punish, but to accomplish 
some other legitimate governmental purpose. 


The Court has recognized that any statute de~ 


12h, 


creeing some ddversity as a consequence of 


certain conduct may have:both a penal and a 


nonpenal effect. The controlling nature of 

such statutes normally depends on the evident 

purpose of the iegislature. The point may 

be illustrated by the situation of an 

ordinary felon. A person who commits 

a bank robbery, for instance, loses his 

right to liberty and often his right to 

vote. If, in the exercise of the power 

to protect banks, both sanctions were 

imposed for the purpose of punishing bank 

robbers, the statute authorizing both 

disabilities would be penal. But because 

the purpose of the latter statute is to 

designate a reasonable ground of eligibil- 

ity for voting, this law is sustained es 

a nonpenal exercise of tie power to regulate 

the franchise.” 

In Helvering v- Mitchell, 303 U.S. 391, 399-00, 
in an opinion written by Mr. Justice Brandeis, the 
Supreme Court held that penalties for fraud under the 


income tax laws, constitute an additional remedy, 
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rather than a criminal saaction. In discussing this 
subject, the learned Justice stated: 

"The question for decision is thus whether 
§293(b) imposes a criminal sanction. That 


question is one of statutory construction. «« 


"Ramedial sanctions may be of varying 
types. One which is characteristically 
free of the punitive criminal element is 
revocation of a privilege voluntarily 


granted. 


"Forfeiture of goods or their value and 

the payment of fixed or variehle sums of 

money are other sanctions which haze been 
recognized as enforcible by civil proceedings 
since the original revenue law of 1789. Act 
of July 31, 1789, c. 5, §36, 1 Stat. 29, 7. 
In spite of their comparative severity, such 
sanctions have been up held against the con~ 
tention that they are essentially criminal 
and subject to the procedural rules governing 


criminal prosecutions." 


In Davis ve Beason, 133 U.S. 333, 347, the 
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Court had before it for consideration a ge 


the Territory of Idaho, which excluded from the 
privilege of voting, or of holding any office of 
honor, trust or profit, any person who was con= 
victed of certain offenses, as well as any person 
who advocated resistance to the laws of the Terri- 
tory, or justified or approved the commission of 
crimes forbidden by it. The Court construed the 
statute as simply excluding the specified classes 
of persons from the privilege of voting or of 
holding office, and held that the Act was not open 
to any objection on constitutional grounds. 

In United States v. Landers, 92 U.S. 77s 79 
it was held that a statute imposing a forfeiture 
of a soldierks pay on the ground of desertion did 
not have to be established by the finding of a 
court-martial, but might be determined administra- 
tively. This ruling was followed in United States 
ve. Kingsley, 138 U.S. 87, 91. 

It follows that the use of the term "forfeit- 
ure” is not determinative of the question whether 
Section 350) provides punishment or prescribes an 


additional qualification for the awamd of compensa- 
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tion, The matter depends upon the intention of 
the Congress. It must be borne in mind that we 
are dealing with a gratuity or a gift. It is 
not an annuity to which the veteran has contribu- 
ted, or insurance for whth he has paid premiums. 
The Congress obviausly has it within its power 


to grant or withhold gratuities in its discretion. 


It determined to pay such a gratuity to veterans a 


suffering from a service connected disability, but 
it made an exception as against such veterans as 
were guilty of mutiny, treason, sabotage, or ren 
dering assistance to an enemy of the United States. 
It seems natural that Congress would withhold 
gratuities from persons whose activities might 
undermine the very existence of the government of 
the United States. While it is far from conclus- 
ive, nevertheless the circumstance that this 
Section was included by Congress in the Title of 
the Code relating to "Veterans! Benefits", rather 
than in the Criminal Code, is some indication of 
legislative intent that the provisions of Section 
3504 should not be deemed as imposing an addit ion~ 


al punishment for the offenses therein enumerated. 
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We are of the opinion, therefore, that Section 
350h does not seek to impose punishment, but merely 
prescribes an additiona} qualification for eligibil- 
ity to receive a gratuity.* 

The authorities on whth the plaintiff relies 
are distinguishable. Cummings v. The State of 
Missouri, 71 U.S. 277, and Ex parte Garland, 71 U.S. 
333, involved statutes that barred persons from 
practicing certain professions or pursuing speci~ 
fied occupations, unless they took an oath to the 
general effect that they had not participated in 
any armed hostility against the United States or 
manifested adherence to the cause of any enemy of 
————— 

% Additional support for that conclusion is lent 
by the decision of the Supreme Court in Flemming 
v. Nestor, decided June 20, 1960 subsequently to 


the preparation of this opinion. Among other 


matters the Flemming case holds that "a denial 


of a aoncontractual governmental benefit" is 


not punishment. 
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the United States, foreign or domestic, or had any 


sympathy with those engaged in rebellion. The 


statutes in question had been enacted during the 
Reconstruction era after the Civil War. Manifest- 
ly there is a vast distinction in principle 
between barring a person from earning a livelihood 
in his chosen endeavor and refusing to pay hima 
discretionary gratuity out of Government funds. 
Woeiser v. Randall, 357 U.S. 513, involved a 
California statute which granted certain tax ex~ 
emptions to veterans, put required them, in order 
to secure the benefit of the exemption, to take 
an oath that they had not advocated the overthrow 
of the Government by force or violence, or by 
other unlawful means. The statute was held uncon- 
stitutional purely because of what was deemed by 
the Supreme Court a vital procedural defect, in 
that it construed the measure as placing the bur- 
den of proof on the claimants to the exemption. 
The Supreme Court did not hold that it was uncon= 
stitutional to deny the tax exemption to those 
veterans who refused or who were unable to take 


the required oath. 
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or jurisdiction to review any such decision." 


It is well settled that the Government may aot 
be sued without its consent and that, therefore, 
it is under no obligation to accord a judicial rem- 
edy in respect to cliims against itself. . Therefore, 
statutes either denying or withdrawing judicial 
remedies against the United States in respect to 
claims against it are constitutional. Lynch v- 
United States, 292 U.S. 571. A fortiori this must 
be true in respect to gratuities and grants. Thus 
in Van Horne v. Hines, 74 App. D.C. 21h, 216, 
Groner, C.J. wrote as follows: 

“There can’ be no doubt that veterans? benefits 

are gratuities and establish no vested rights in 

the recipient. - - « Aand this being so,, such 

benefits may be withdrawn at any time by act of 

Congress, and to make the withdrawal effective, 

Congress may in turn withdraw jurisdiction from 

the courts over decisions of the Administrator 

in relation thereto.” 

¢ + % % % 
“and this brings us to the single question, 


whether the act on its face shows that Congress 
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meant to withdraw from the jurisdiction of th 
courts every final decision of the Adminis- 

trator in relation to benefit payments in the 
nature of gratuities provided for under the 
act. We think «his unmistakable intent is 
shown by the language of the act, and that the 
plain meaning of the words used bring us nect 
essarily to this result, for the language is 
that the court shall not consider or review 
questions of law or fact tconcerning a claim 
for benefits or payments*. The words ~ concern= 
ing a claim for payments = can have no other 
meaning than ~ having relation to - such 
payments, and whatever the language of the 
prayer of the present complaint, the obvious 
purpose of the suit is to require the 
Administrator to resume benefit payments to 


appellant which the Administrator has decide 


appellant has forfeited all right to." 


The following cases hold to the same effect: 
Hahn v. Gray, 92 U.S. App. D.C. 188; Sinlao v. 
United States, supra. 271 F. 2d 84.6; Magnus v. 
United States, 234 F. 2d 673. 
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meant to withdraw from the jurisdiction of the 


courts every final decision of the Adminis- 


trator in relation to benefit payments in the 
nature of gratuities provided for under the 
act. We think “his unmistakable intent is 
shown by the language of the act, and that the 
plain meaning of the words used bring us nec= 
essarily to this result, for the language is 
that the court shall not consider or review 
questions of law or fact tconcerning a claim 
for benefits or paymentst. The words - concern= 
ing a claim for payments = can have no other 
meaning than - having relation to - such 
payments, and whatever the language of the 
prayer of the present complaint, the obvious 
purpose of the suit is to require the 

Administrator to resume benefit payments to 

appellant which the Administrator has decided 

appellant has forfeited all right to." 

The following cases hold to the same effect: 
Hahn v. Gray, 92 U.S. App. D.C. 188; Sinlao v. 
United States, supra. 271 F. 2d 8463 Magnus v. 
United States, 23} F. 2d 673. 
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This provision is equally applicable to de- 
cisions terminating,discontinuing, or declining 


to renew payments as it is to original decisions 


e 
on claims for compensat ion. Van Horne v. Hines, 


supra; Sinlao v. United States, supra. The conc lu- 
sion is inescapable that the governing statute bars 
judicial review of the action of the Veterans Ad= 
ministration in this instance, and we so hbdéd,. 
Assuming, however, arquendo, that the decision 
of the Veterans Administration was subject to judi- 
cial review, we would reach the following conclusions. 
Section 3504 comprehends four different grounds 
for denying or discontinuing the p ayment of gratui- 
tous benefits to a veteran, i.e., a finding on evie= 
dence satisfactory to the Administrator that the 
—————— = 
3. An entirely different principle governs in cases 
in whch the United States is the claimant and 
seeks affirmative relief by way of refund or re= 
payment. Espiritu v. United States, decided by 
this Court May 25, 1960, F. Supp. ___« 
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veteran has been guilty of mutiny; that he has 
been guilty of treason; that he has been guilty 
of espionage; or that he has been guilty of 
rendering assistance to any enemy of the United 
States or its allies. It should be observed that 
the statute is phrased in the disjunctive and not 
conjunctive. In this instance, the Administrator 
on evidence satisfactory to him found that the 
veteran had renddred assistance to an enemy of 
the United States during the Korean Conflict. 

The procedure pursued by the Veterans Ad~ 
ministration was proper and in accordance with 
the formla enunciatéd by the Supreme Court in 
Morgan v. United States, 30, U.S. 1, 18-19. 

A full hearing was accorded to the plaintiff. 
He was given notice of the claims and conten- 
tions of the Government with a detailed sum- 
mary of the evidence supporting them, and was 
accorded an opportunity to meet them and pre- 


sent evidence and argument. The Constitutional 


nequincnen of confrontation with witnesses is 


limited only to criminal cases. The fact that 
the hearing was granted to the plaintiff at the 
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appellete stage, instead of at the initial level 


4g immaterial. Mr. Justice Stone in Opp Cotton 


—— 


——— 


Mills v. Aaministrator, 312 U.S. 126, 152, stated: 

"the demands of due process do not 

require a hearing, at the initial 

stage or at any particular point or 

at more than one point in an admin- 

istrative proceeding so long as the 

requisite hearing is held before the 

final order becomes effective ." 

The findings of fact and the conclusions of 
law made by the Veterans Administration are fully 
supported by substantial evidence. It is well 
settled that aid and assistance to the enemy may 
be extended in the form of verbal utterances 
alone, as was the case in this instance. 

Cramer v. United States, 325 U.S.1, 29; United 
States v. Burgman, 87 F. Suvp 568, 571, 88 U.S. 
App. D.C. 164; Gillars v- United States, 87 U.S. 


App. D.C. 16, 25; Chandler v. United States, 


————— 


171 F. 2a 921, 938; Iva Ikuko Toguri Dtanuino 
v. United States, 192 F. 2a 338, 366. 
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In the light of the foregoing discussion, 


the defendant's motion for summary judgment is 


granted; and the plaintiff's cross-motion is 


denied. 


KEECH, J., concurs. 


June 27, 1960. 


No. 1853 THOMPSON v. Whittier 
Fahy-Holtzoff-Keech 


FABY, Circuit Judge, dissenting: Plaintiff 
is a veteran who was receiving disability compen- 
sation for pulmonary tuberculosis connected with 
his military service during World War II, w hen 
the Soviet Union was our ally. For heroism the 
United States awarded him the Distinguished 
Service Cross. When we entered the Korean con- 
flict he became highly critical and abusive of 
our participation. I think it is fair to say he 
became by speech and writings a vrotaganist of 
the commmnist position regarding Korea, in oppo- 
sition to the policy of the United States, the 
United Nations and the Free World in general. 
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As a result the Administrator of Veterans 
affairs decided that plaintiff had forfeited the 
disability benefits he had been receiving. The 
Administrator asserted as authority to do this 
the statute, set forth in the majority opinion, 
which at that time provided for forfeiture by a 
veteran of disability benefits upon a showing © 
satisfactory to the Administrator that the veteran 
had been"guilty of mutiny, treason, sabotage, or 
rendering assistance to an enemy of the United: 
States or of its allies. . . .* 38 U.S.C. Sec.350} 
(1958). 

The Administrator did not find plaintiff 
guilty of mutiny, treason or sabotage, nor did 
his decision rest upon plaintiff's previous 
conviction under the Smith Act. In the case of 
another veteran the Court of Appeals for this 
Circuit had strongly intimated that a Smith Act 
conviction could not be the basis for forfeiture, 


that Act containing its own penalties. Wellman 


y. Whittier, 10} U.S. App. D.C. 6, 259 F.2d 163, 


opinion by Judge Danaher. The finding against 
the present plaintiff was that by speeches and 
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articles he had been guilty of “rendering assist- 
ance to an enemy of the United States." I assume 
that this language describes an independent cate- 
gory of conduct and is not simply a modifying 
description of the irmediately preceding categor? 
jes of “mtiny, treason, sabotage." 

The application of the language to the speech 
and writings of the plaintiff constitutes 4 direct 
penalty for, and restriction uoon, the use of 


speech and press. This is obvious. The case is 


indistinguishable in this respect from Speiser v- 
al 


Randall, 357 U.S. 513, 518. 

EO 

VY To deny an exemption [there a tax exemption 
to veterans/ to claimants who engage in certain 
forms of speech is in effect to penalize them 
for such speech. Its deterrent effect is the 
same as if the State were *o fine them for 
this speech. The appellees are plainly mis- 
taken in their argument that, because a tax 
exemption is a "privilege" or "nounty," its 
denial may not infringe speecheeee 
Speiser v. Randall, supra at 518. 
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We are asked by the Administrator to hold 
that by the vague language he relies upon Congress 
4ntended this restriction on speech and press. So 
to hold would require us to decide the serious and 
delicate question whether the restriction violates 


the mandate of the First amendment that "Congress 


shall make no law. . . abridging the freedom of 


speech, or of the press. . -" If the statutory 
language can be reasonably interpreted so as to 
avoid penalizing the use of speech and press that 
interpre tation should be adopted so that the con- 
stitutional issue is not reached for decision. 
Though not to be construed so as to destroy its 
effectiveness, a statute is to be construed 
"narrowly to avoid constitutional doubts." United 
States v. Harriss, 347 U.S. 612, 623. 

. . ewhet Congress has written, we said 

through Mr. Chief Justice (then Mr. 

Justice) Stone, “must be construed with — 

an eye to possible constitutional limi- 

tations so as to avoid doubts as to its 

validity." Incas v. Alexander, 279 U-S. 

573, 577. |As phrased by Mr. Chief Justice 


1,0 
Hughes, “if a serious doubt of constitu- 
tionality is raised, it is a cardinal 
principle that this Court will first ascer- 
tain whether a construction of the statute 
is fairly possitle by which the question 
may be avoided." Crowell v. Benson, 285 


U.S. 22, 62, and cases cited. 


United States v. Rumely, 345 U.S. }1, hs. 


In contrast with the statute involved in 
Flemming v. Nestor, __U-S-___s decided June 20, 
1960, the language relied upon by the Adminis- 
trator here is indefinite. It does not mention 
speech or writings. It can well be construed 
not to apoly to these modes of expression, used 
however critically, when unaccompanied by con- 
duct which, considered with what is said or 
written, would constitute a crime or at least 
would render direct assistancs to the enemy. 
Gillars v. United States, 87 U.S. App. D.C. 16, 
182 F.2d 962, held that speech as there used was 
not protected by the First Amendment since it 
constituted an element of the crime of treason. 


A construction which limits the restriction 
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before us to comparable situations --that is, 
to situations where speech or writing is punish- 
able or prohibitable without raising a serious, 


issue under the First Amendment--is plainly indi- 


cated. See Speiser +e Randall, supra at 519-20. 


Cf. Roth v. United States, 354 U.S. 4.76, 482-85. 
The language relied upon appears in immediate 
conjunction with "mtiny, treason, sabotage." TI 
am not willing to hold that in this context 
Congress provided that a veteran receiving dis- 
ability penefits could not criticize the Govern- 
ment's participation in a war. The grant by 
Congress of disability compensation to a veteran 
is not to be construed as an attempt by Congress 
to withdraw a veteran's First Amendment rights. 
The Aaministrator, not Congress, has applied the 
language to speech and writings, unaccompanied 
by direct assistance or criminal conduct. Of 
course the Administrator has done this in the 
belief Congress has authorized it. But I think 
this belief is a mistaken one. For under the 
decisions of the Supreme Court I cannot ascribe 


to Congress a deliberate penalization of the 


nh2 

spoken or written word in the absence of much 
clearer language to show a purpose to do so. 
The language here used not only does not mention 
speech or press but 4s so general as to the type 
of conduct intended to be covered that serious 
foubts arise not only under the First Amendment 
but under the Due Process Clause. 

The contrary view would permit a forfeiture 


because of some indirect or remote assistance to 


an enemy thought by the Administrator, rather than 
specified by Congress, to arise from critical 
speech or writings. A forfeiture might occur 
should a veteran step over a line so vague ly 
drawn as to be indiscernible. As the Supreme 


Court in another connection recently stated, in 


Greene v. McBlroy, 360 U.S. 7h, 507: 


. « explicit action, especially in areas 
of doubtful constitutionelity, requires 
careful and purposeful consideration by 
those responsible for enacting and imple- 
menting our laws. Without explicit action 


by lawmakers, decisions of great consti- 


tional import and effect would be relegated 
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by default to administrators who, under 

our system of government, are not endowed 

with authority to decide them. 

The subsequent history of the provision for- 
tifies me in the view that the language is not 
applicable to speech or writing unaccompanied by 
more direct assistance to an enemy. The Adminis- 
trator himself played a commendable part in this 
history by his communications to those Members of 
Congress, Senator Harry F. Byrd of Virginia, and 
Representative Olin E. Teague of Texas, who were 
in charge of amendments to the statute. The 
amendments enacted in 1959 have the effect, 
prospectively, in the case of a veteran who, 
like plaintiff, is a resident of or domiciled in 
a State when the acts relied upon for forfeiture 
occur, of permitting forfeiture only upon con- 
viction of specified crimes. 38 U.S.C. Secs. 3503 
(a), 3505 (Supp. I, 1959); H-R. Rep. No. 20, 
86th Cong. Ist Sess. (1959); S-Rep. No. 66), 
86th Cong. 1st Sess. (1959), 


For the reasons set forth in the opinion of 


our Court of Appeals in Wellman v. Whittier, 


Uy). 
supra, I think the court has jurisdiction to review 
the administrative action in this case; and for the 
reasons above indicated I think the veteran is en- 
titled to a judgment declaring the forfeiture of 
his service-connected disability benefits, on the 
grounds assigned by the Administrator, to have 
been unauthorized by Congress and, therefore, in- 
valid. 

I have given my views on the merits because 


the three-judge court has taken jurisdiction, but 


under Flemming v. Nestor, supra, 4t appears the 


case is one for decision by a single District 


Judge. 


ORDER 


This cause having been heard on the plaint- 
iffts motion for summary judgment and the dofend- 
antts cross-motion for summary judgment, and the 
Court sitting as a throo-judge District Court 


having consiiered the entire record, the pleadings, 
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affidavits, exhibits and memoranda of points and 
authorities filed herein, and there having been 
a full and complete hearing and the Court having 
found that there is no gonuine issue as to any 
material fact and that the defendant in accordance 
with the opinion of the Court, dated June 27, 1960, 
is entitled to judgment as a matter of law, it is 
therefore, by the Court this 29th day of June, 
1960: 

ORDERZD that the vlaintiffts motion for 
summary judgment be, and the same hereby is denied, 
and it is 

FURTHER ORDERZD that the defendant's cross- 
motion for summary judgment be, and tho same 


hereby is granted; and that the complaint be, and 


the same hereby is, dismissed with costs to the 


defendant. 
s/ Alexander Holtzoff 
Judge 
s/ J. Keech 
Seen: Judge 
Joseph Forer, 


Attorney to Plaintiff 
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NOTICE OF APPEAL 
Notice is hereby given this 25th day of 

August, 1960, that the plaintiff, Robert G. 
Thompson, hereby apoeals to the United States 
Court of Appeals for the Discurict of Columbia 
Circuit from the judgment of this Court entered 
on the 29th day of June, 1960, in favor of the 
defendant, Summer G. Whittier, 

s/ Joseoh Forer 

Attorney for Plaintiff 

711 Ujpth St. N.W. 

Washington, D.C. 


Serve copies on attorneys for defendant: 


Cecil R. Heflin, Dept. of Justice, Washington 25,D.¢. 


and 
Olivor Gasch, U.S. Attorney, U.S. Courthouse, 


Washington 1, D.o. 


MEMORANDUM 


The third sentence in the sixth paragraph 


__ 
Uy7 


of my dissenting opinion filed June 27, 1960, in 


the above entitled case is hereby amended by 


striking out the words "does not” in the two 


places where they appear and inserting in lieu 
thereof in each instance the word "would", so 
that the sentence as thus amended will read as 
follows: 
"Tt can well be construed not to apply to 
these modes of expression, used however 
eritically, when unaccompanied by conduct 
which, considered with what is said or 
written, would constitute a crime or at 
least would render direct assistance to 
the enemy." 
s/ C.F. 
Circuit Judge 
Dated: November 10, 1960 


ORDER 
Upon consideration of appellant's motion to 


substitute appellee, on the ground that Sumner 
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G. Whittier has resigned as Aaministrator of 
veterans! Affairs, and that ho was succeeded in 
office on February 10, 1961, by John S. Gleason, 
Jv., and it appearing that appellant has alleged 
that there is a substantial need for continuing 
and maintaining these proceeaings , and it further 
appearing that no opposition has been filed, it is 
ORDER=D that John S. Gleason, Jr., ve 

substituted for and in the place of Sumner G. 
Whittier as Administrator of veterans! Affairs, 


and that the Clerk 4s directed to change the 


caption of the above-entitled case accordingly 


on the files and records of this court. 


Dated: April 14, 1961 


